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“All collective human life is directly or indirectly shaped by law. Law is like 
knowledge, an essential and all-pervasive fact of the social condition. No area of 
life  - whether it is the family or the religious community, scientific research or the 
internal networks of political parties  - can find a lasting social order that is not 
based on law”. 
(Niklas Luhman)
 iii
Abstract 
This master’s thesis attempts to answer the following question: What are the main barriers hindering 
children-of-the-street, in the social and economically disparate São Paulo city, from attaining the 
fundamental rights ensured them by the 1990 ECA, thereby inspired by the 1989 International 
Convention on the Rights of the Child? 
It examines, therefore, the discrepancy existing between the ideal of the law and the gloomy social 
reality experienced by street children in the city of São Paulo in Brazil.  
In order to answer the main question, the methodology of study is based mainly on interviews with 
street children and experts in the field.  
The study identifies unstable family ties, skin color, and the street children’s steady habit of street 
life as major barriers faced by street children. Furthermore, the study argues that the Brazilian law, 
greatly influenced by international law, is rather advanced compared to the slow and perplexing 
socio-economic development in the city of São Paulo, which further expands the divergence between 
the law as envisaged in the statute and the social reality experienced by street children.   
Keywords: social exclusion, human rights, family, and street children.  
 
Abstrakt 
Dette speciale forsøger at svare på følgende spørgsmål: Hvilke er de primære barrierer, der 
forhindrer gadebørn i den socialt og økonomiske forskelligartede by São Paulo at opnå de 
grundlæggende rettigheder sikret dem i den 1990 Statut for Børn og Unge, som er inspireret af den 
1989 Internationale Konvention for Børns Rettigheder?  
Studiet analyserer derfor kløften imellem idealet i loven og den nedtrykte sociale virkelighed oplevet 
af gadebørn i byen São Paulo i Brasilien.  
Som sin metode bruger studiet hovedsagelig interviews af gadebørn og eksperter i området til at 
besvare specialets spørgsmål. 
Studiet identificerer ustabile familiebånd, hudfarve, og gadebørns afhængighed af gadelivet som 
hoved barriere oplevet af gadebørn. Ydermere argumenterer studiet for, at den Brasilianske 
lovgivning - stærkt påvirket af den internationale ret - er temmelig avanceret i sammenligning med 
den langsomme og diffuse social-økonomiske udvikling i São Paulo by, hvilket yderligere udvider 
kløften mellem loven forestillet sig i statutten og den sociale virkelighed oplevet af gadebørn. 
Nøgleord: social eksklusion, menneskerettigheder, familie, og gadebørn.  
 
Resumo 
Essa dissertação de mestrado pretende responder a seguinte pergunta:  Quais são as principais 
barreiras que impedem as crianças de rua na social e economicamente desigual cidade de São 
Paulo de atingir os direitos fundamentais garantidos pelo ECA (1990) inspirados pela Convenção 
Internacional dos Direitos da Criança de 1989? 
Este estudo examina, portanto, a discrepância existente entre o ideal vislumbrado pela lei e a 
triste realidade social vivida por crianças de rua na cidade de São Paulo no Brasil.  
Para responder esta questão, a metodologia de estudo fundamenta-se em entrevistas com crianças 
de rua e especialistas de campo.  
 O estudo identifica relações de famílias instáveis, as características étnicas desse grupo bem 
como o chamado "vício da rua" como as principais barreiras enfrentadas pelas crianças de rua. 
Além disso, o presente trabalho discute que a lei brasileira, grandemente influenciada pelo 
Direito Internacional, encontra-se bastante avançada comparada com o lento e confuso 
desenvolvimento socio-econômico da cidade de São Paulo, o que, por sua vez, aumenta ainda 
mais a divergência entre a lei prevista no Estatuto e o cotidiano embrutecedor destas crianças.    
Palavras chaves: exclusão social, direitos humanos, família e crianças de rua.    
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PREFACE AND ACKNOWLEDGEMENTS 
Street children are all over in Brazil, regardless of the fact of whether they have a family or not, 
which many of them do. They are mostly dark skinned boys who may try to get your attention 
somehow in the street by selling candy, begging, smiling, entertaining or doing whatever their 
strategies may be, in order to survive. They definitely live a rough life from a combination of 
lack of supervision from their parents and the lack of comfort a home can provide. All in all, 
they seem to get used to it and learn to survive the way they can. 
Without learning any skills and largely marginalized by society, it is not unusual to hear of 
convicts in juvenile and adult prisons with a past as street children. Miracles may not happen that 
often, in the sense that you will not easily find well established and successful adults who were 
once street children.  Children of today are, as one might expect, the citizens of tomorrow. 
Nevertheless, how can a society expect to enable citizens to live a decent life and citizens who 
can contribute to the nation’s development, if they spend most of their youth wandering in the 
streets or in juvenile jails?   
Yet, it is also imperative to turn the question around: street children who are offered 
minimal care by public authorities and civil society could take advantage of it and strive to make 
a personal effort towards integration in the community by, for example, attending school and 
staying out of trouble. Easier said than done because my experience in fieldwork in Brazil 
suggests the enduring, restless lifestyle experienced by street children means it’s rather difficult 
or too overwhelming to break off into a ‘normal childhood’.  
Being in Brazil in my fieldwork was a rewarding experience, considering that I am a 
Brazilian national, which meant the language issue was not a problem. On the other hand, it was 
at the same time a gloomy and shocking experience meeting young people for whom having a 
meal or finding a place to sleep is the best thing that can happen in a day. For I know now that 
life opportunities can be positively different for children in other parts of the world. 
Whether working or just wandering in the streets, street children are always on the move. 
Not in the sense of the enjoyment teenagers experience, but in a blend of restlessness and drug 
use, survival and hopelessness. They just have to learn how to survive at a very young age.  
Lastly, I would like to thank my supervisors at Roskilde University as well as the other 
supervisors who commented on my thesis: librarians, lawyers, judges, social workers, NGOs 
voluntary workers, secretaries, and civil servants who in one way or another, have assisted in 
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writing of this master’s thesis. Most of all, I would like to thank the street boys and girls I have 
met in the city of São Paulo, for their time and willingness to relate their life experiences.  
Copenhagen -winter 2006 
Oscar Sergio F. Gonçalves 
Street children are those for whom the street (in the widest sense of the word, 
including unoccupied buildings, wastelands, etc.) more than their family has 
become their real home, a situation in which there is no protection, supervision, 
or direction from responsible adults.  
(UNICEF) 1
Street children are restless and hopeless young  
people frightened of society while frightening society.  
They live by day-to-day, wandering from one street or another,  
in a small group or with a ‘street brother or sister’, as they call themselves.  
They are just kids without  
the warmth of a family on a rainy day or at a troublesome time. 
                                                                             (MY OWN DEFINITION) 
 
1 cited in Groves & Johnson 2000:159 
 vi
CONTENTS 
ABSTRACT ............................................................................................................................................................... III 
PREFACE AND ACKNOWLEDGEMENTS ......................................................................................................................IV 
CONTENTS................................................................................................................................................................VI 
STRUCTURE OF THE REPORT ..................................................................................................................................VIII 
LIST OF ACRONYMS ..................................................................................................................................................X 
FIGURES AND TABLES ..............................................................................................................................................XI 
CHAPTER ONE:  INTRODUCTION ...................................................................................................................... 1 
1.1.  THE LEGAL CONTEXT VERSUS VIOLATIONS OF HUMAN RIGHTS IN BRAZIL......................................................... 1 
1.2.  INSIGHT INTO BRAZIL’S SOCIO-ECONOMIC LANDSCAPE..................................................................................... 9 
1.3.  MAIN QUESTION .............................................................................................................................................. 12 
1.4.  DIMENSIONS OF THE STUDY............................................................................................................................. 14 
1.4.1.  Public administration ............................................................................................................................. 14 
1.4.2.  International Development Studies......................................................................................................... 15 
CHAPTER TWO: THEORIES AND METHODOLOGY.................................................................................... 16 
2.1.  INTRODUCTION................................................................................................................................................ 16 
2.2.  CRITICAL REALISM .......................................................................................................................................... 16 
2.3.  SOCIOLOGY OF LAW ........................................................................................................................................ 22 
2.4.  SOCIOLOGY OF EXCLUSION AND DEVIANCE ..................................................................................................... 29 
CHAPTER THREE:  THE EMERGENCE OF THE RIGHTS OF THE CHILD IN BRAZIL........................ 34 
3.1.  INTRODUCTION................................................................................................................................................ 34 
3.2.  THE VOICE OF BRAZIL IN THE UNITED NATIONS.............................................................................................. 34 
3.3.  THE DEVELOPMENT OF RIGHTS IN BRAZIL ....................................................................................................... 48 
3.3.3.  The Statute of the Child and Adolescent................................................................................................. 56 
3.4.  SUMMARY ....................................................................................................................................................... 61 
CHAPTER FOUR:  THE BARRIERS FACED BY STREET CHILDREN IN THE CITY OF SÃO PAULO63 
4.1.  INTRODUCTION................................................................................................................................................ 63 
4.2.  THE PILOT TEST ............................................................................................................................................... 63 
4.3.  ASSESSMENT ................................................................................................................................................... 65 
4.4.  THE SETTING OF INTERVIEWS WITH STREET CHILDREN .................................................................................... 70 
4.4.1.  The shelters............................................................................................................................................. 73 
4.4.2.  The social exclusion of street children ................................................................................................... 74 
4.4.2.1.  The family .........................................................................................................................................................74 
4.4.2.2.  The neighborhood..............................................................................................................................................80 
4.4.2.3.  The race .............................................................................................................................................................82 
4.4.3.  The deviance of street children............................................................................................................... 83 
4.4.4.  Street children in shelters ....................................................................................................................... 86 
CHAPTER FIVE:  CONCLUSIONS ...................................................................................................................... 90 
5.1.  MAIN FINDINGS ............................................................................................................................................... 90 
5.1.1.  The deeply embedded tendencies in society............................................................................................ 90 
5.1.2.  The newer tendencies in society ............................................................................................................. 91 
5.1.2.1.  The sources, characteristics and applicability of the law ...................................................................................94 
5.1.2.2.  The relationship between society, the law and the individual............................................................................97 
5.2.  CONCLUSIONS ............................................................................................................................................... 101 
5.3.  FINAL REMARKS ............................................................................................................................................ 103 
BIBLIOGRAPHY ..................................................................................................................................................... 107 
WEBSITES ............................................................................................................................................................. 113 
LEGAL REFERENCES ............................................................................................................................................. 113 
International.................................................................................................................................................... 114 
National ........................................................................................................................................................... 114 
APPENDIX 1. MAP OF BRAZIL................................................................................................................................ 116 
APPENDIX 2. DISTRIBUTION OF THE RESIDENT POPULATION, FOR MAJOR AREAS, ACCORDING TO THE COLOR OR 
RACE – BRAZIL- (2002)......................................................................................................................................... 117 
APPENDIX 3. DISTRIBUTION OF THE LITERATE AND NO-LITERATE POPULATION, BY COLOR BRAZIL (2000) .......... 118 
APPENDIX 4. OVERVIEW OF THE MAIN LAWS ON SLAVERY AND RACE PREJUDICE IN BRAZIL (1871-1989)............ 119 
APPENDIX 5. BRAZIL’S POPULATION BY STATE (2000).......................................................................................... 122 
APPENDIX 6. PARTICIPATION IN GDP AT CURRENT MARKET PRICES (1998-2002) MAJOR REGIONS AND UNITS OF 
THE FEDERATION................................................................................................................................................... 123 
 vii
APPENDIX 7. LAW-SOCIETY APPROACHES............................................................................................................. 124 
APPENDIX 8. BRAZIL’S EXTERNAL DEBT (1990-2003) .......................................................................................... 125 
APPENDIX 9. FEDERAL GOVERNMENT FINANCES- BRAZIL- (1991-2001)............................................................... 127 
APPENDIX 10. KEYNOTES ON THE INTERNATIONAL COVENANTS AND THE VIENNA DECLARATION ...................... 128 
APPENDIX 11. OVERVIEW ON THE MAIN LAWS ON HUMAN RIGHTS AND RIGHTS OF THE CHILD (NATIONAL AND 
INTERNATIONAL) .................................................................................................................................................. 130 
APPENDIX 12. TECHNICAL NOTES ......................................................................................................................... 132 
APPENDIX 13. INTERVIEW SHEET WITH STREET CHILDREN IN SÃO PAULO (MARCH-APRIL 2005)......................... 134 
APPENDIX 14. THE CITY OF SÃO PAULO. DIVISION BY DISTRICTS. ........................................................................ 138 
APPENDIX 15. EXCLUSION/ INCLUSION INDEX (2000) ........................................................................................... 139 
APPENDIX 16. MEETING SCHEDULE, BRAZIL- FIELDWORK (2005)........................................................................ 140 
APPENDIX 17. FIELDWORK EXPERIENCE (2005) .................................................................................................... 141 
 
 viii
STRUCTURE OF THE REPORT 
Chapter one, the introduction chapter, is essential to understand in which legal and socio-
economic context the phenomenon of street children exists in Brazil.  
I portray the divergence existing between the law as enshrined in the Brazilian Constitution 
(1988) and in the Statute of the Child and the Adolescent (1990) and the harsh reality 
experienced by minority groups. This is exemplified by referring to the main articles in the 
mentioned laws and by showing examples of human rights violations particularly violations 
against of the rights of the child, since it is the segment I will be focusing throughout the study. 
Finally, I present an insight on Brazil’s socio-economic landscape showing the regional disparity 
among the five main regions in the country.  
Chapter two is the introduction of the theoretical concepts. The main theoretical 
framework is the sociology of law, which examines the relationship between law and society. On 
the law side, it focuses on human rights and the international law, and on the sociological side, it 
concentrates on the social exclusion and deviant behavior of street children.  
Chapter three is a macro plan analysis. In order to assess the role played by the Statute of 
the Child and the Adolescent (1990) as the new legal reference in the protection of the rights of 
the child in São Paulo. I find it relevant to begin with an understanding of how the policy 
changes on the child’s rights came about in Brazil in the end of the XX century. The chapter 
describes therefore the influence of the international law and the national occurrences which 
caused the policy change.  
In the international scenario, I depict the role of Brazil in the General Assembly in the 
United Nations in the issues of human rights and rights of the child since 1986.  
The reason for this examination lies not only in capturing the formation of law in the 
international forum, but also to learn the role played by, and aspirations of, Brazilian officials in 
this policy making.  
Afterwards I examine the Brazilian Constitution's focusing on the transformations in the 
meaning of citizenship and human rights through Brazilian history. This section provides a 
valuable insight into the view of constitutional rights of different groups of citizens and it can be 
utilized to contrast the advancements of the current Constitution (1988) in the field of human 
rights.  
Chapter four is a micro plan analysis. The chapter examines the barriers faced by street 
children in the city of São Paulo (SP). The analysis is elaborated both qualitatively, interviewing 
street children both in shelters and in the streets, social workers, scholars, etc, as well as 
 ix
quantitatively, accessing secondary data in form of public reports, statistic material, master 
thesis, magazine and newspaper articles.  
This chapter is therefore an opportunity to assess the difficulties confronted by street 
children in a delimited geographical area (SP) in light of the municipal implementation of the 
Statute of the Child and the Adolescent.  
 
Next, in chapter five, the final chapter in the report, I present the main findings and 
conclusions to the main question established in chapter one.  
 x
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CHAPTER ONE:  INTRODUCTION 
1.1.  The legal context versus violations of human rights in Brazil 
My parents did not live at home. I have been living in the streets in search of an 
adventure. I have done shoe shining, candy selling, begging, and stealing. Yes, I 
have smoked marijuana. I do not attend school and have quit school when I was 
in the 2nd grade. 
F. (13 years old, male)  
Has been living in the street for 3 years. 
(Interviewed in São Paulo, March 2005) 
 ‘It is the duty of the family, the society and the state to guarantee to the child and 
adolescent, with absolute priority, the right to life, health, nutrition, education, 
leisure, professional training, culture, dignity, respect, liberty, and community 
and family living; as well as protecting them from discrimination, exploitation, 
violence, cruelty and oppression.’2
(Constitution 1988, Chapter VII, art. 227º) 
It is with the quotations above revealing the divergence between the law and the social reality in 
Brazil that I initiate my inquiry into the socio-legal relations in Brazil.  
Brazil3, the largest and most populous country in South America with a population of 
169,799 000 people (IBGE 2000) is a fascinating country, famous for its exotic nature, lively 
culture, and natural wealth. Unfortunately, Brazil is also known for being a country of socio-
economic contrasts. Despite the fact that Brazil is a major economy in South America (EIU 
Brazil Country Profile 2003), there are estimates that 29.4% of the population in the country 
lives under the poverty line4 (DHESC 2003). 
Despite the transition from a military rule to a democracy in 1985, it is argued that the 
condition of violence that permeates in the Brazilian society has worsened in the last two 
decades. The difference being now that today’s victims are not political dissidents, but minority 
groups such as the landless, the poor and the street children (Pinheiro1996). Pinheiro argues that 
violence has increased in Brazil “because in part to the neo-liberal economic policies that have 
widened the gap between rich and poor, but also due to the continuation of the tradition of 
authoritarian practices by elites” (Pinheiro 1996:1). 
It is in the light of the social inequality existing in Brazil that I will attempt to understand 
why there is a gap between the rights embedded in the law such as the Federal Constitution 
(1988) and the reality faced by the poorer share and minorities of the population in Brazil. The 
 
2 Own translation of Brazilian laws from Portuguese to English.  
3 See appendix 1 (political and administrative map of Brazil). 
4 The poverty line approach uses data on household consumption to estimate the proportion of people who are unable to 
meet the cost of basic needs. This approach does not capture important dimensions of poverty, such as access to education, 
civil liberties, freedom from discrimination, and people’s ability to live long and healthy lives. 
 
 2
ideological belief being that the realization of the ideals guaranteed by Constitution from the 
state would lead to an increased social justice and peace in the Brazilian society.    
More specifically, I intend to investigate the main barriers hindering street children and 
adolescents in São Paulo city from attaining the fundamental rights ensured them by the 1990 
Statute of the Child and Adolescent. Nonetheless, in this introductory chapter, I would like to 
show briefly that violations of human rights are not exclusive to a particular minority group such 
as the street children, but that other groups such at the blacks, the landless and the poor, to name 
a few, are likewise exposed to violations of human rights.  
The purpose of investigating the barriers to the success of social policies is to learn about 
patterns and models that are inherent and enduring to the Brazilian political-legal-social context. 
Learning about the main barriers that prevent Brazilian citizens to benefit from citizenship rights 
is a way to incite to changes that urges to a closer relation between policy goals and 
achievements. Furthermore, my second motivation is to understand how a society changes over 
time, identifying the actors that benefit from change and those who loose from it and also 
mapping out the forces that trigger those changes.  
A starting point to study the divergence between the law and the reality in Brazil is found 
in the principle of equality stated in article 5º of the Constitution: 
All are equal before the law, without distinction of any nature, guaranteeing 
Brazilians themselves and to the resident foreigners in the Country the 
inviolability of the right to life, freedom, equality, security and property, in the 
following terms. 
(Constitution Title II, Chapter I, art.5º) 
Despite the legal assurance that all are equal before the law, I intend to show in this chapter 
that the history of minorities in Brazil, as well as the actual regional social economic disparity, 
points namely to the opposite direction from that envisaged in the law. 
Since the renewing of the Constitution in 1988, the civil government has launched 
programs, founded institutions, and promulgated statutes related to issues of human rights and 
citizenship rights. For instance the first National Program of Human Rights (PNDH) was 
launched in 1996 and it was mostly related to civil and political human rights. One of the main 
features of the 1996 PNDH was the ”equal treatment before the law” which is oriented to 
protecting minorities, describing the rights of children and teenagers, the aged, women, blacks, 
indigenous populations, people infected with HIV, homosexuals, and the physically handicapped 
(PNDH 1996).  
However, in 1999, the Human Rights Watch (HRW) organization delivered a document to 
the president at that time, Fernando Henrique Cardoso, declaring that the PNDH existed on paper 
only. According to the HRW organization, forced labor, prison massacre, killing of indigenous 
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population, violence confrontation with landless peasants, and domestic violence continue to 
exist in Brazil (in Dimenstein & Giansanti 2003b: 160). 
The second PNDH was launched in 2002 and it was mostly focused on economic, social, 
and cultural human rights. In the following year a Special Secretariat of the Human Rights 
(SEDH) was assigned to implement human rights in Brazil.  
 
Despite the government’s initiatives to gradually incorporate human rights in the political 
agenda since the early 1990’s, human rights violations continue to exist in Brazil after the end of 
the military dictatorship in 1985 (Pinheiro 1996). Violations against humankind in the form of 
violence, discrimination, and deprivation based on skin color, gender, and socio-economic status 
have become a rule rather than the exception, for minorities in Brazil. According to Panizza & de 
Brito (1998) the violations now are not politically based as it was during the dictatorship period 
(1964-84), but associated to social exclusion and poverty (Panizza & de Brito 1998). Examples 
can be found in the extermination of landless people, indigenous people, inmates in Brazilian 
prisons and street children, (Panizza & de Brito 1998; Oliveira 2002:63). 
For instance, despite the fact the Constitution states the right not to be submitted to torture 
or inhumane treatment (art. 5º, III), the elite police killed 111 inmates at the Carandiru 
Penitentiary in São Paulo in 1992 during the prisoners’ rebellion. To date, no police officer was 
convicted of the incidence (Dimenstein & Giansanti 2003b: 158). 
Despite the fact that the Constitution states the principle of equality for all citizens, recent 
studies point to the fact that black Brazilians receive less protection from the police and are more 
likely than their white countrymen to be victims of police brutality (Mitchell 1999:1003).  
Definitely, the discrimination faced by blacks today cannot be seen separated from the 
history of slavery in Brazil, which took place for nearly three centuries (from XVI to XIX). The 
slaves were seen as propriety of the colonizers, in which they could be auctioned, rented, 
pawned, or mortgaged. In being compared to a good, Schwarcz argues that the slave loses his 
origin and personality ‘the slave is not a person; it is a subject without body, without ancestors, 
names or own goods’ (Schwarcz 2001:39).  
Although there has been over one century since the slaves were declared free people (May 
13th 1888), therefore making black people legally equal before the law, the same cannot be 
argued nowadays when analyzing the dark skinned share of the population social economic 
conditions. Appendix 2 shows that the concentration of the dark skinned population (mulatto) are 
located in the poorer regions of the country, namely North and Northeast while the majority of 
the white population are in the richest regions in the country measured by socio-economic 
standards, which are the Southeast and South regions.  
In the educational area, although 16% of the total population over five years old in Brazil 
are illiterate (24 million people) (IBGE 2000:41), most of the non-literate are dark skinned, 
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mulatto (51, 5%), black (9, 5%), whereas the white share of non-literate corresponds to 37, 2% 
(IBGE 2000) as shown in appendix 3. When looking at the literate population in Brazil (seen by 
relative terms), appendix 3 shows that over half of the literate population over five years old are 
white colored (56, 8%), while the mulatto population constitutes only 35, 9%, and the black 
population 5, 8% (IBGE 2000:42). 
The history of the dark skinned share of the population in Brazil, composed of blacks and 
mulattos, has shown that they have been marked since the slavery time by their actual socio-
economic conditions, by exclusion of rights and benefits which are mostly shared by the white 
population.  
If on one hand there has been a gradual inclusion of rights embedded in the law benefiting 
this minority group since the end of the XIX century, and continuing to nowadays with the 
renewing of the Constitution in 1988, the same cannot be argued when confronted with actual 
evidence still marked by exclusion and deprivation from fundamental and social rights. 
Appendix 4 illustrates the development of the main laws towards the black people in Brazil from 
1871 to 1989. It shows the choice of words used to elaborate the law at different times in history. 
Words like ‘slave’, ‘free condition’, and ‘value of a slave’ were normally used in the XIX 
century law in Brazil. In contrast, in the 1988 Constitution, the ‘practice of racism´ is considered 
a punishable crime (Constitution, Title II, Chapter I, Art. 5, XLII)  (See appendix 4).  
The examples given above on the violations of human rights of minority groups provide an 
insight into the societal context in which non-privileged groups are excluded from: the equality 
principle enshrined in the Constitution. I would now like to introduce the problems surrounding 
the violations of the rights of the child in Brazil and more specifically in the city of São Paulo, 
which is the focus of this report.  
It is stated in the Constitution that: 
It is the duty of the family, the society and the state to guarantee to the child and 
adolescent, with absolute priority, the right to life, health, nutrition, education, 
leisure, professional training, culture, dignity, respect, liberty, and community 
and family living; as well as protecting them from discrimination, exploitation, 
violence, cruelty and oppression. 
(Constitution, Chapter VII, art. 227º) 
Despite the ideal stated in the law of a child being treated with priority in the Brazilian society, 
the reality experienced by a large proportion of Brazilian children and adolescents does not 
indicate that they are given absolute priority, but rather points to an increasing social exclusion 
in form of the lack of education, child labor, violence, prostitution, and living on the streets.  
The literature about educational barriers faced by poor children points to poverty as a 
major underlying cause of children not accessing fundamental education in Brazil (Dewees & 
Klees 1995:94; Groves & Johnson 2000:162; Pyne 2002). The condition of poverty in the family 
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forces children to engage in work for the survival of the family and therefore not being able to go 
to school at the same time. According to Becker (1994:62) there is a conceptual confusion 
between abandonment and poverty since children in shelters and on the streets have family ties. 
In Becker’s opinion, a child in a risky situation is not a result in most cases of rejection or 
negligence by the parents, but because of the need for an alternative in order to survive (Becker 
1994:63). 
When referring to poor children in Brazil, it is important to distinguish between their 
different situations. The term most commonly used is ‘street children’, which according to the 
United Nations Children’s Fund (UNICEF) is defined as follows: 
Street children are those for whom the street (in the widest sense of the word, 
including unoccupied buildings, wastelands, etc.) more than their family has 
become their real home, a situation in which there is no protection, supervision, 
or direction from responsible adults.  
(UNICEF)5 
The definition above is related to children-of-the-street, and besides living on the streets, 
these children usually work on the streets as well. The activities done by these children on the 
streets are vending candy, gum, and newspapers; polishing shoes; begging; drug trafficking; and 
prostitution (Pyne & Gustaffson-Wright 2002:3). 
According to the Brazilian Institute for Geography and Statistics (IBGE) and the UNICEF, 
to date there are no official national statistics about the children-of-the-streets in Brazil. 
According to Sposati6, it is so due to this population not having a permanent address that makes 
it difficult for the conventional statistics census.   
Another group of street children are called ‘children-on-the-street’ and this refers to 
children who use the street for work, have regular contact with their families and have a home to 
return to at night (Groves & Johnson 2000; Pyne & Gustaffson-Wright 2002).  
The Constitution established the age of 16 years old the minimum age to work in Brazil 
and although newer studies reveal that the incidence of child labor has been declining in Brazil 
in the 1990’s, the numbers are still significantly high. The National Household Survey in 2001 
revealed that the number of working children and adolescents from 5 to 14 years old in 1992 was 
12.1% of the population in this age group. In 2001, the percentage was reduced to 6.8%. 
Nevertheless, there were officially 2.3 million working children in Brazil in 2001, where three 
hundred thousand were in the age-group between 5 and 9 years old and two million were in the 
age-group between 10 and 14 years old (Dimenstein & Giansanti 2003b: 20; Pyne & Gustaffson-
Wright 2002).  
 
5 Cited in Groves & Johnson 2000:159 
6 Interview conducted in March 2005 in São Paulo 
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Government policies implemented in the 1990’s have helped though to lessen child labor, 
like the Federal Program of the Eradication of Child Labor (PETI), which gives cash stipends to 
low-income families who keep their children in school and out of work. 
According to a research done by Pyne & Gustaffson-Wright (2002) they argue that child 
labor does not appear to affect school enrollment, in that a large number of children both work 
and attend school. However, the authors argue that there appears to be a correlation with the 
lagging in educational attainment, measured as lower than average grades (Pyne & Gustaffson-
Wright 2002:17). 
A harmful form of child labor is prostitution, which is mostly committed in the largest 
cities and in the Amazon area in Brazil. Estimates from the Brazilian Center for Childhood and 
Adolescent (CBIA) show that 500, 000 girls are engaged in prostitution in Brazil which 
constitutes a hazard in the form of HIV infection, violence and abuse (in Dimenstein 1994:29-
30). Dimenstein points to poverty, family problems, and low education as the main reasons for 
girls being locked into prostitution. In many cases, according to Dimenstein, the girls are locked 
into the promise of legitimate employment in a city far from where they come from and later 
become slaves of brothel owners.  
In my study I intend to focus on children and adolescents as subjects of the study of human 
rights because of the child’s large vulnerability and dependency of others. My claim is that a 
child, due to his or her young age, is still in an ongoing process of psychological and physical 
development, and therefore requires care adapted to his or her early phase of life. The Statute of 
the Child and Adolescent states this uniqueness towards the child, as follows: 
 The social ends towards which this Law is directed, the requirements of the 
common good, individual and collective rights and duties, and the peculiar 
condition of children and adolescents as persons in development will be given due 
consideration in construing this Law. 
(Statute of the Child and Adolescent, 1990, Art. 6) 
Studying the situation of street children in Brazil may therefore offer a true reference of the 
enforcement of human rights in the country since street children are seemly the most vulnerable 
group of poor children, for they are deprived from a family, a home, and an education and in 
addition are also involved in high-risky activities. Considering the hardship street children face, 
it might be the group of children most likely to be out of school, seldom attending school or 
easily quitting the education due to harsh surroundings. They are therefore the poorest of the 
poor. As the Brazilian scholar Dimenstein argues “a child is the weakest link in the social 
network…one can realize the absence of citizenship rights when a society generates a street 
child. It is the sharpest symptom of a social crisis” (Dimenstein 2003:11 and 18).  
The definition of street children by Scheper-Hughes & Hoffman would be mostly 
appropriate to describe the street children in Brazil:  
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Street children in Brazil are viewed as a public scandal and a nuisance. They are 
now referred to either as “abandoned” children or, alternatively, as 
“marginals”.7 The first denotes pity for the child (and blame for the neglectful 
mother), while the second denotes fear.  
(Scheper-Hughes & Hoffman 1994:17) 
The definition above denotes not only the poverty street children are exposed to, but also 
the criminality and violence committed by many street children. In the city of São Paulo alone, 
street children commit 32,000 thefts and robberies a year, let alone all the drug trafficking 
(Scheper-Hughes & Hoffman 1994:20).  An example of violence committed by authoritarian 
elites in Brazil on street children, which has attracted international attention, was the killing of 
eight street children and wounding of several more in Brazil in 1993 in the city of Rio de Janeiro 
while sleeping near a church.   
As a matter of fact, from 1986 to 1996, 6033 street children were killed in the Rio de 
Janeiro alone, victims of police killing and drug related disputes (Scheper-Hughes & Hoffman 
1994; Dimenstein & Giansanti 2003b). 
Albeit the attention in the media and in the law making process in the 1990’s about the 
rights of the child in Brazil as well as abroad, regarding violations on street children and child 
labor, the fact is that the phenomenon of street children and abandoned children is far from being 
a recent trend.  
Already in the XVIII century, the Portuguese colonizers brought a system to Brazil to 
receive abandoned children called ‘House of the Rejected’ (Roda dos Expostos) managed by the 
church. The door of such houses was made in such a way as to preserve the identity of the 
parents who abandoned the children. Frontana (2004) describes this door as ‘a cylinder that 
opens on one side and rotates around a vertical axis. The mothers/parents put his or her child in 
this opening and it rotated, and on the other side, an institution collected the child, preserving  
secrecy about the parents' identity’ (Frontana 1999:49). According to Rizzini (2004a:24) the 
reasons for leaving the child in such houses varied from the dishonor of generating an 
illegitimate son, to the mother not having suitable conditions for the upbringing of the child. 
According to Santos (2004) the presence of street children was already seen in the streets 
of São Paulo city in the end of XVIII and beginning of the XIX century. Santos maintains that 
the process of urbanization and industrialization in São Paulo8 in the earlier 1900s did not follow 
the social and housing conditions in the city. Criminality became an aspect of the city’s progress 
and already at that time, boys and girls begged in the streets, and committed theft and 
prostitution in order to survive and help to support the family (Santos 2004:218). 
It is in this societal context, marked by rapid economic progress and unprivileged social 
conditions, that the image of the ‘minor’ was created, referring to the poor child, totally 
 
7 It means delinquent in Portuguese.  
8 See appendix 1 to assess the localization of São Paulo in Brazil.  
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unprotected morally and materially by their parents, their tutors, by State and by the society 
(Frontana 2004:48).   
As for child labor, already in 1894, 25% of the employees in four textile factors in São 
Paulo were underage. In 1912, the textile industry in the city employed 9,216 people, where 371 
employees were under 12 years old and 2,564 were between 12 and 16 years old (Rizzini 
2004:37). Although it has been established in the Constitution that since 1998 labor is forbidden 
for adolescents under 16 years old9, child labor was already forbidden in Brazil since 1927 with 
the Minors’ Code, and again with the Constitution of 1934 (Passeti 2004: 354). 
Nevertheless, a recent study done by the Social Assistance Department in São Paulo (SAS) 
in 2005 showed that there are 180 permanent spots in the city of São Paulo, normally crossing 
avenues and squares, where around 3,000 children and adolescents work, doing anything from 
juggling at the traffic lights, to selling candy, to shoe shining (in the ‘Diário de São Paulo’ 
newspaper 13/03/2005). According to a social worker supervisor10in São Paulo, however, the 
actual number of working street children is undetermined, since there are children working doing 
housekeeping, which is difficult to verify.  
According to the SAS, the children and adolescents earn between R$20 and R$50 on a 
single day and give most of the money earned to their mothers. Some of the children and 
adolescents also attend school during the day.  
The Government launched the Federal Program of the Eradication of Child Labor (PETI) 
with the purpose of curbing the child labor in Brazil. A grant of R$40 is given per child in order 
to attend school and therefore prevent him or her from working. In addition, it requires that the 
child participate in activities after school hours. In February 2005, there were 3,051 children in 
the city of São Paulo receiving the PETI grant from the government. However, as the SAS study 
reveals, a street child can earn this amount in one day of work. It is evident that the grant given 
by the State is too low compared to the family needs. 
A study elaborated by the Travessia Foundation (a NGO) showed that most of the money 
earned by the children is used to buy food and to pay for other household expenses (Travessia 
2004)11. The study also revealed that most of the working street children are accompanied by 
someone (92%), usually other street children (48%), but also by a relative (30%), usually the 
mother.   
There are many other government grants, such as the ‘school grant’ and ‘take milk’. 
However, a family is not allowed to receive them all at once. Since the children continue to work 
and the families continue to support their work, it seems it must be more profitable than applying 
for government grants.  
 
9 Constitutional amendment no. 20 (15/12/1998). 
10 Interview with two social worker supervisors at the Social Assistance Department in São Paulo city (February 2005). 
11 The study was done covering one region in São Paulo (Pinheiros) and included 293 children and adolescents. 
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An SAS supervisor has argued that working in order to contribute to the family in Brazil is 
a cultural factor and that in addition to the family members who follow the children into the 
streets to work there are also the adult exploiters who force children to work, especially in the 
evenings. The activities are selling flowers, candy and small articles. She said that the 
government grants (PETI) is very low when one lives in the city, but that in rural areas this grant 
is viable. 
Certainly, the number of working children (in the streets of São Paulo alone) shows that 
not only is child work extensive (seen as a way to make a living and help the family), but also is 
a way for adults to exploit the child.  
An analysis of the violations named above against the rights of the child has as a legal 
reference the Constitution (1988), and specifically the Statute of the Child and Adolescent 
enacted in 1990. This statute replaces the earlier Minors’ Code from 1979 and gives a new, 
international human rights vision for the rights of the child in Brazil. The new statute follows in 
great detail the International Convention on the Rights of the Child adopted by the United 
Nations in 1989 and ratified in Brazil in 1990.  
It is imperative to ask here under which conditions the fundamental rights of a child have 
became a cornerstone of the Brazilian Constitution and the Statute of the Child and Adolescent. 
This question is relevant not only because the new legal references set new legal standards on the 
protection of the rights of the child, but it may also indicate new democratic practices in the 
Brazilian society and the influence of the international law upon the national law making.  
I find it necessary to understand the main forces, both at the national and international 
plan, which have influence upon the endorsement of the rights of the child in the Brazilian law.  
Consequently, the new law (the ECA) may set a new course upon society and individuals 
behavior based on the principles of rights and duties. Thus, my inquiry is focused upon this law-
society relationship.  
In the following section, I will present a brief portrayal of the socio-economic conditions in 
Brazil since the socio-economic inequality existing in Brazil is also an indicator of the gap 
between the law and the society in Brazil.    
1.2.  Insight into Brazil’s socio-economic landscape  
The Constitution states that the fundamental objectives of the Republic of Brazil are inter-alias to 
eradicate poverty and marginalization and to reduce social and regional inequalities and to 
promote the good of all, without prejudice of origin, race, sex, color, age and any other forms of 
discrimination (Title I art. 3º, III and IV respectively). 
Nevertheless, since Brazil is a vast and heterogeneous country, I suggest it is important to 
enlighten the regional differences in the country, which in turn has significance to life 
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opportunities, migration causes, overpopulation in the main cities, and regional contribution to 
the country’s BNP.  
Despite the ideals described in article 3º of the Constitution, I intend to show in this section 
the social reality, which diverges from the law by depicting the regional socio-economic 
contrasts existing in Brazil.  
Appendix 1 shows the map of Brazil, which has a total area of 8, 514, 204.9 km², being the 
largest country in South America, and a population of 169, 799, 000 people (IBGE 2000), being 
the 5th most populous country in the world12.  
Brazil is divided into 5 main regions and in each region there is a varied number of states, 
totalizing a total of 26 states 13  and the country’s capital, Brasília (the Federal District) 14  
(appendix 5). There are a total of 5,507 municipalities spread out throughout the country.  
The Southeast region, although comprising only 4 states (10.86 % of the total area), is the most 
populous region, making up 42.6 % of the total population while the Centre-west is the least 
populous region with only 6.9 % of the total population in the country (18.87 % of the total 
area). The Northeast comprises 18.25 % of the total geographical area of Brazil, while the North 
is the largest region with 45.25% of the total area, although its population makes up only 7.6 % 
of the total population (Almanac April 2002:307).  
Looking at the population in the states, although São Paulo is a small state (2.91% of the 
total area in the country); it comprises 21.8 % alone of the total population in the country, being 
the most populous state in the country.  
São Paulo state is also the Brazilian state that has the highest Gross Domestic Product 
(GDP)15 as depicted in appendix 3. As the figures show, the Southeast region contributed with 
over 50% of the GDP of the country in the period 1998-2002, hereby the state of São Paulo alone 
contributes with over 30% (or 1/3) of it in the same period. It is a sharp contrast compared to 
other three states in the same region.  
Although a small state, São Paulo comprises 645 cities (Almanac April 2002:370), 
including São Paulo city (the capital of the state) the most populous city in Brazil with a 
population of 10,406,000 (EIU 2004:5)16. The city of São Paulo comprises 28.18% of the state 
population and 6.15% of the country’s population.  
 
12 1st: China; 2nd India; 3rd USA; 4th Indonesia.  
13  The states constitute the units of highest hierarchy within the political-administrative organization of the country. They 
are subdivided in municipal districts and they can incorporate amongst themselves, to subdivide or to dismember in order 
to enclose others, or they can form new states or federal territories, by approval of the population directly interested, 
through plebiscite, and of the National Congress, for complemented law (IBGE 2000). 
14 Federal district is the autonomous unit where it is the headquarters of the Federal Government of the Executive, 
Legislative and Judiciary powers. Brasília is the Federal Capital (IBGE 2000). 
15 Gross Domestic Product is one of the main measures of economic activity in a country. It is the total value of all income 
created in a country. It measures activities located in the country regardless of their ownership. It includes activities 
carried out by foreign firms and excludes activities of firms owned by nationals, but carried abroad. (World Bank 2002 
Report – Technical Notes). 
16 Other major populous cities in Brazil are Rio de Janeiro (5,852 million), Salvador (2,441 million), Belo Horizonte 
(2,233 million), Fortaleza (2,138 million) and Brasilia, the capital (2,043 million).  
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Regarding the age of the Brazilian population, people in the age group between 0 and 19 
years old make up 40% of the total population (68, 205, 937), while the age group between 20 
and 39 years old includes 32.5% (55, 281, 653) of the population. Older age groups become 
gradually less outstanding in the population (IBGE 2000).This information is relevant, since the 
ECA applies basically to 40% of the population in Brazil. The ECA states that ‘For the purposes 
of this Law, the child is considered as the person who has not yet completed twelve years of age 
and the adolescent as that between twelve and eighteen years of age’ (ECA, 1990, Title I, Art. 2.) 
Although the Brazilian population is a mix of different colors and races, around half of the 
population (53.3%) consider themselves white, followed by the mulatto (‘pardo’, as they called 
themselves in Brazil) colored segment of the population (40.5%). The black segment of the 
population constitutes only 5.6% of the total population. The remaining colors or races, such as 
the yellow and indian races constitute minorities in Brazil (0.6% of the population). 
Despite the relatively high national GDP levels17 , there are estimates that 50 million 
Brazilians (29.4%) live under the poverty line (DHESC 2003). There is also a large regional 
inequality in Brazil among the five regions measured by the national HDI index. For instance, 
the South region has the highest HDI (0.844) while the Northeast has the lowest (0.548) (UNDP 
1996).  
The inequality in human development in Brazil reflects as well on the educational 
standards in the country. For example, the quality of education in the southern and south-eastern 
regions is on average better than that in the north (EIU Brazil Country Profile 2003:16). The 
issues of a child’s schooling and living standard are closely associated with each other in Brazil. 
Children from families with higher incomes more frequently attend the first grade compared to 
children from poorer families (UNDP 1996).  
Although the Constitution states that education is a right of all and that the State has a 
definite duty to realize this achievement18, 16% of the total population over five years old in 
 
17 Brazil has the second highest gross domestic product (GDP) in South America (439.8 billion US$) only loosing to 
Mexico (631.1 billion US$), (EIU Brazil Country Profile 2003), it has been categorized at a medium human development 
level country according to the latest Human Development Index (HDI) evaluation (Human Development Report 2003). 
Despite being a relatively high-income country, Brazil is in the same rank as countries with the lowest GDP in South 
America (Ecuador, Bolivia and Paraguay) in the human development index (Human Development Report 2003:237 240) 
and (EIU Brazil Country Profile 2003).  
Note: HDI (The human development index) measures human progress on the basis of human achievement with three 
broad indicators namely: longevity, educational attainment, and standard of living. Longevity is measured by life 
expectancy at birth, educational attainment by a combination of adult literacy and school enrollment ratio, and standard of 
living by real GDP per capita (PPP). The HDI is an aggregation of these key indicators of human progress. In numerical 
terms, the index ranges from 0 to 1 where 0 indicates a total absence of human development and 1 indicates the highest 
level of human development.  
18 ‘Education, right to all and duty of the State and the family, will be promoted and supported in cooperation with 
society, in view of the full development of the person, preparation for the exercising of citizenship and qualification for 
work’. 
  (Constitution, 1988, Title VIII, Chapter III, art. 205º) 
‘The duty of the State with respect to education will be executed by the guarantee of:   
I - Fundamental education obligatory and free, guaranteed, including offering education free of charge to those who did 
not have access to it when they were of school age’.   
II - Progressive universalization of the intermediary level of education. 
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Brazil is illiterate (24 million people) (IBGE 2000:41). The challenge faced by schools is not 
having enough enrolments, but keeping the attendance requirements.  
From 1991 to 2000, there has been a significant increase in enrollments in the schools at all 
levels19, where the highest increases have been in the poorest regions of the country: in the North 
there was an increase of 51.63% in enrollments, and in the Northeast 35.26%. However, the 
percentage of children from 10 to 14 years old who are out of school have the highest rates in the 
regions of North and Northeast (14%) in comparison to the average in the country (6.39%).  
Finally, the regions of North and Northeast had the highest drop out rates and incidence of 
repeated years in the country in the period 1988-2001. While the average in Brazil is 19.5%, in 
the North the drop out rates are 27.3% and in the Northeast 27.5% (DHESC 2003:128-130). 
Although this section has described a rather pessimistic image of Brazil, I argue that Brazil 
is best described as a contrasting country.  As shown in the previous section, the regions of South 
and Southeast represent the best standard of living in the country, while the North and Northeast 
represent the poorest regions in the country. My focus of study is therefore to understand a 
specific segment of the population, which is not benefiting from the wealth produced in the 
country and the fundamental rights envisaged for them in the law. 
Based on the evidence shown in this chapter on the divergence between the law and social 
reality in Brazil, I intend to focus my understanding on the children’s and adolescent’s barriers in 
benefiting from the fundamental rights endorsed in the ECA (1990). The study will focus on 
children-of-the-street (those living on the streets) because they are a particularly vulnerable 
group. The city of São Paulo has been chosen as the geographic area of study considering that 
while it is a highly wealth producing city, it is confronted at the same time by striking social 
exclusion. I intend, therefore, to attempt to answer the following main questions in this thesis. 
1.3.  Main question 
What are the main barriers hindering children-of-the-street, in the social and 
economically disparate São Paulo city, from attaining the fundamental rights 
ensured them by the 1990 ECA, thereby inspired by the 1989 International 
Convention on the Rights of the Child? 
The main question attempts therefore, to enlighten the main barriers in the implementation of the 
Statute of the Child and Adolescent (ECA) in São Paulo with reference to the fundamental rights 
stipulated in article 3º. Article 3 states that: 
 
(Constitution, 1988, Title VIII, Chapter III, art. 208º)   
 
19 The Brazilian education system is constituted in three phases: 
a) Infantile education, which offers day care for children  up to 3 years old and Pre School for children from 4 to 6 years 
old. 
b) Fundamental education, which takes 8 years starting from the 1st grade until the 8th grade. The pupil’s age here is from 7 
to 14 years old. 
c) High school education, which takes 3 years. The pupil’s age here is from 15 to 17 years old.  
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Without prejudice the child and adolescent are entitled to full protection as 
detailed in this Law, to enjoy all the fundamental rights inherent to the human 
person and, by law or other means, are ensured all opportunities and facilities in 
order to enable them to have physical, mental, moral, spiritual and social 
development, in conditions of freedom and dignity 
(ECA 1990: art. 3). 
As stated above, the article 3º emphasizes for instance, that children and adolescents are 
entitled to fundamental rights inherent to the human person. This ensures children have the same 
rights as adults have. In addition to the fundamental rights, the child and the adolescent, because 
of being in a process of development, should be given all the means necessary to grow up fully 
under worthy conditions. Furthermore, the ECA imposes the responsibility of ensuring the 
child’s rights to diverse institutions such as the family, the public authorities, the community, 
and society in general (ECA 1990: art.4)20.  Therefore, the fundamental rights entitled to the 
child in article 3 should be seen as an obligation of the duty of the family and public authorities 
to comply with it21.  
Moreover the main question is also related to clarifying how and why the rights of the 
child become a political and legal agenda since the start of the 1990’s in Brazil. The main 
assumption is that the international law has exerted a great influence in Brazil’s domestic law. 
This examination is done in chapter three. I pose therefore, the following sub-questions which are 
related to chapter three and four respectively:   
a) Under which international and national circumstances the fundamental rights of a child 
became a cornerstone of Brazilian law?                                                                                                          
b) Does the traditional legal view of the socially excluded child in Brazil conflict with the new 
international developments regarding the rights of the child? 
c) How should the fundamental rights be understood in the Brazilian law? 
d) How to correlate the role of the family and public authorities in face of the existence of 
children-of-the-street in the city of São Paulo? 
e) In which socio-economic context are children becoming ‘children-of-the-street’ in São Paulo 
city?  
 
20 Art. 4. ‘It is the duty of the family, community, society in general and the public authority to ensure, with 
absolute priority, effective implementation of the rights to life, health, nutrition, education, sports, leisure, 
vocational training, culture, dignity, respect, freedom, and family and community living’. (ECA 1990, art.4). 
21 In this study, I will be concentrating on the family and the public authorities. Studying the community and the society 
involves further inquiries, which is beyond the scope of this thesis. Nevertheless, examples of agents in the community 
and society can be the churches, the NGO’s, the neighborhood associations, and the businesses. For instance, the 
businesses, in cooperation with the state, have created an employment program (apprenticeship program) for young people 
aged minimum 14 years old who are able to learn a profession and obtain an income under proper conditions. The church 
contributes with the maintenance of shelter for children, while the NGO’s working with children, have different goals such 
as education (such as the NGO Fé e Alegria, in São Paulo), while others work with sexually abused children. 
 
 14
                                                
f) Who are the children-of-the-street in the city of São Paulo? 
1.4.  Dimensions of the study    
The present study comprises two academics fields, namely Public Administration and 
International Development Studies, which combined offer an interdisciplinary methodology to 
study the barriers faced by street children in Brazil, in the so called ‘third world’ or developing 
country. 
           My intention in this section is to offer a brief introduction to the two fields with the 
purpose of enlightening the structure of the report, which is based on aspects of public and 
international law - as well as developmental aspects.   
1.4.1.  Public administration 
According to Rosenbloom (2002:15), public administration covers a vast amount of activities 
and involves complex concerns and functions. According to Rosenbloom, there are three main 
approaches to the study of public administration, namely the a) managerial aspect22, b) the 
political aspect, and c) the legalistic concerns and processes23.  
As pointed by Rosenbloom, there are many definitions of public administration. The author 
defines though public administration as “the use of managerial, political, and legal theories and 
processes to fulfil legislative, executive, and judicial mandates for the provision of governmental 
and service functions” (Rosenbloom 2002: 5-6). 
In my study, I will focus on the political and legal aspects of public administration. As pointed 
out by Loughlin (2003:1), the basic tasks of public law can be defined as those concerning the 
constitution, maintenance and regulation of governmental authority. This requires inquiry into 
the relationship between law and state, and into the affinities between the legal and the political.  
Concerning the international aspect of the inquiry that the study aims to answer, which is about 
the emergence of the right of the child in Brazil, it is necessary to include the scope of 
international law to explain where such rights come from and which validity they have in the 
Brazilian territory. Furthermore, it is important to determine how rules of international law take 
effect in the internal law.  
In this study, I chose to use a modern definition of international law, which “consists of rules, 
and principles of general application dealing with the conduct of states and of international 
 
22 The managerial aspect can be divided into traditional management and New Public Management (Rosenbloom 
2002:16-21) 
23 The different approaches have different values and views of the individual. For instance, while the New Public 
Management (NPM) value cost-effectiveness, the political aspect value representation and accountability and the 
legal aspect value constitutional integrity, equal protection and equity. As for the view of the individual, the NPM 
view individuals as a customer, the political aspect as a member of group, and the legal aspect as an individual 
and/or member of class, and a reasonable person (Rosenbloom 2002:39). 
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organizations and with their relations inter se, as well as with some of their relations with 
persons, whether natural or juridical” (Malanczuk 1997:1). 
Therefore, I intend to see international law governing not only the conduct of states (i.e. Brazil) 
and international organizations (i.e. the United Nations) in its international relations, but also as 
an instrument of protection of the rights of the individual, (i.e. human rights and the rights of the 
child). 
Therefore, determining the role of international law involves inquiries into the sources of law 
and the relationship between international law and domestic law. 
1.4.2.  International Development Studies 
Basically the International Development Studies is related to the study of Third World countries, 
or the so called developing countries in Asian, African and Latin America. Degnbol-Martinussen 
(1999:4) defines the subject area of development studies as “the societal reproduction and 
transformation processes of the developing countries, in conjunction with the international 
factors that influence these processes”.  
As argued by Degnbol-Martinussen (ibid. 5), development studies emphasizes societal factors 
and therefore utilizing social sciences theories and methods. The discipline of International 
Development Studies covers four basic dimensions: economy; politics, culture and society; 
institutions, state and development strategies and finally history, development and theory (RUC 
2004:3-4)  
In my study, the geographic area of inquiry is limited to Brazil and more specifically to the city 
of São Paulo and it will cover dimensions of politics, culture and society, economy, state and 
history.  
According to Hyden (2003:499) the administration of public services through economic and 
political reform is an ongoing process in all regions of the world, including industrial societies. 
Nevertheless, the implications and outcomes of such reforms differ from region to region largely 
because of differential legacies of state-society relations.   
Therefore, the Public Administration dimensions of the study will be done in a developing 
country and for this reason it has to take into consideration its culture, the economic structure 
and state relation to society. When analysing Public Administration in Brazil, i.e. public law and 
international law and its political aspects, it is important to consider its historical legacy (forms 
of regime) and legal traditions (constitutional law) and role of international law in the domestic 
law.  
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CHAPTER TWO: THEORIES AND METHODOLOGY 
2.1.  Introduction 
In the previous chapter I have depicted a socio-legal-economic background to understand the context 
in which the upsurge of street children occurs. In this chapter I introduce the set of theories and 
methodological approaches with the purpose of arguing, how and why my main question is answered 
appropriately and sufficiently.  
2.2.  Critical realism 
Critical realism is a movement in philosophy and the human sciences. Critical realism maintains 
that ‘(…) There exists both an external world independently of human consciousness and at the 
same time a dimension which includes our socially determined knowledge about reality’ 
(Danemark 2002:5-6). 
Sayer (2000) argues that critical realism distinguishes not only between the world and our 
experience of it, but also between the real, the actual, and the empirical, which are stratifications 
of anthologies (Sayer 2000: chapter 1). 
The Real is whatever exists and whether we people happen to have an adequate 
understanding of its nature. The Real is the realm of objects, their structures, and powers. The 
Actual refers to what happens if and when those powers are activated.  
The last ontological stratum is the Empirical and it consists of what we experience, directly 
or indirectly. It is separated from the actual domain where events happen whether we experience 
them or not. Central to critical realism is that we have to know the mechanisms that produce the 
empirical events (Danemark 2002:22). 
I find interesting utilizing critical realism since it converges two streams of the philosophy 
of science, namely the empirical realism and the hermeneutics in a critical manner (Sayer 2000: 
chapter 1).  
As to methodology, critical realism offers some tools that are helpful when designing 
research. It starts by defining the nature of the object of study by restricting the number of 
properties used to define them (Sayer 1992:241).  
It distinguishes further between extensive and intensive research, since each design asks 
different kind of questions, and uses different techniques and methods. According to Sayer, “in 
intensive research the primary questions concern how some causal process works out in a 
particular case or limited number of cases, whereas extensive research is concerned with 
discovering some of the common properties and general patterns of a population as a whole” 
(Sayer 1992: chapter 9). 
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Sayer argues that the extensive research, consisting mainly of statistics and representative 
sample, is weak for the purpose of explanation, while the intensive research, based on qualitative 
methods, participant observation and interactive interviews, and offers no guarantee that the 
results are representative, even if they seem to provide satisfactory explanations.   
For critical realism the distinction between quantitative and qualitative methods is not 
relevant, for both techniques can be useful, according to the purpose of the study.  
Since the main goal of doing this study is a search for an understanding of why 
fundamental rights are not realized to the extension as envisaged, I intend to develop an intensive 
research design. Nevertheless, an extensive approach will be used to help to define the nature of 
the object in focus.  
Defining the nature of the object of study: 
Street children and adolescents are the main objects of study in the thesis. However, they will be 
studied within the scope of their rights, which implies it includes the State and the family, since, 
according to the ECA, they are the main actors responsible for the ensuring of the rights of the 
child. I describe below how specifically I will focus my study upon these three objects.  
I - The socially excluded children and adolescents in Brazil cover a wide range of individuals as 
object of study. Examples are the children living on the streets; working children; prostituted 
children; adolescents who are incarcerated in juvenile prisons; children and adolescent at 
shelters; poor and sick children with serious illness; children who for one reason or another are 
not accessing or attending school; as well poor children who despite living in a house, having a 
family and attending school do not live under reasonable conditions of life. Examples of this last 
group are the children living in the shantytown (also called as ‘favelas’ in Brazil), areas 
characterized by high crime rates and poor sanitary conditions. 
I will concentrate on the group of street-of-the-children since this group appears to be 
seriously vulnerable by having no means of existence or social ties.  
II - The role of the State will be studied since, according to article 4º in the ECA, the public 
authority is supposed to provide for the implementation of the rights of the child. The public 
authority, understood as the State, is too large an institution to be studied as a whole. Therefore, 
it is necessary to define what branch and at what level I will be studying the rights of the child. 
In addition, the State’s main instrument of control, the law, is also an object of study.  
a) State Branch: According to Bresser Pereira (1995), the State can be divided into two levels, 
the bureaucratic center and the service sector. The bureaucratic center involves the legislative, 
executive, and judiciary; the police, the armed forces, the revenue administration, the public 
finance institutions, and diplomacy. Its function is related to government functions such as law 
making, security, taxation, etc.                         
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The service sector on the other hand is a part of the State, but is not government. Its 
function is to implement the decisions emanated from the government. The service sector is 
responsible for public health, education, culture, social security, research, etc (Bresser Pereira 
1995:10). 
In my study, I will be focusing on the government level in the macro analyses in chapter 3, 
where an investigation of the law making will be made in light of understanding the process of 
incorporation of international law in the Brazilian law. In chapter 4, I will be focusing on the 
micro level analysis where the service sector will be investigated, i.e. the social services in the 
city of São Paulo in protecting the rights of street children and adolescents. 
b) State Level: The political-administrative organization of Brazil consist of four levels, namely, 
the federal, the federal district, the federation states, and municipal24 (Constitution, Title III, 
Chapter I, art. 18º)25. I will be focusing on the municipal level, specifically the city of São Paulo, 
which is located in the state of the same name.  
c) The Sources of Law: The study of the rights of the child can be studied at different levels such 
as the international, national and local levels: 
International: Although there are several international institutions such as the International Labor 
Organization which exerts influence on labor rights (child labor), as well as the Organization of 
American States, on the regional agreements of the American continent, my focus will be upon 
specific declarations and covenants issued by the United Nations26.   
National:  Federal Constitution (1988) and the Statute of the Child and Adolescent (1990). 
Local: The Municipal Program of Service to Street Boys and Girls in the City of São Paulo 
(1997). The municipal law has to be in accordance with the national law, while the national law 
is also supposed to be in agreement with the international law.   
III - The role of the family is important because, according to article 4º in the ECA, the family is 
the primary provider for the implementation of the rights of the child. The role of the family will 
be studied considering its composition. 
                                                 
24 As said before in the introduction chapter, Brazil consists of 1 federal district, 26 states, and 5507 cities. Geographically 
the country is divided in 5 main regions. 
25 As stated in the introduction chapter, there are major institutions and programs working on national plan specifically for 
the protection of the right of the child, such as the MNMMR, PETI, CONANDA, PRONAICA, and CBIA. On the state 
level there is the SEADS (introduced in chapter 4). On the municipal level, I will be associating my study with the SAS 
(Municipal Social Services Department) who has the responsibility for the programs of protection of the right of the child. 
26 The documents are the following : 
Universal Declaration of Human Rights (1948) 
International covenant on economic, social and cultural rights (1966) 
International covenant on civil and political rights (1966) 
Declaration on the Right to Development (1986) 
International Convention of the rights of the child (1989) 
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Defining the methodological approach:  
With the support of theoretical concepts and empirical evidence I will attempt to identify and 
understand the barriers street children in São Paulo face in attaining their fundamental rights. For 
this purpose I will employ the Sociology of Law approach, which is a sociological study of the 
law. 
In order to study the relationship between the law and the social reality in Brazil I have 
divided the analysis into two levels, namely the macro level and the micro level. The two levels 
are intrinsically related since it analyses the emergence of the law on one hand and the barriers 
faced in the implementation of it on the other.  
The macro level analysis is an investigation of the emergence of the rights of the child in Brazil. 
The key question in this chapter is to inquire into the circumstances which led to the emergence 
of the child’s rights as a political, legal, and social issue in Brazil and understand how the child 
became a cornerstone of Brazilian law expressed in the Statute of the Child and Adolescent. 
For this purpose I explore the international and national contexts of the increasing 
importance of the rights of the child in Brazil by studying the role played by Brazilian officials in 
the United Nations General Assembly on the issues of human rights and rights of the child and 
the respective influence in the Brazilian policymaking process. I find it relevant as well to assess 
the evolution of rights in Brazil particularly regarding the rights of the child, but also the 
development of the meaning of citizenship rights.  
The sources of empirical data will therefore be the Brazilian Constitution, the Statute of the 
Child and Adolescent, the main international declarations and conventions as well as resolutions, 
voting quotes and speeches made in the United Nations General Assembly.   
The micro level analysis involves an approximation of the subjects of the study, namely the 
barriers faced by street children and adolescents in a specific geographic area, which is city of 
São Paulo. For this purpose the methodology of analysis at the micro level consists of three 
phases: 
a) The pilot test 
It is a quick study done in a small city in the state of São Paulo in order to gather first time 
impressions on the subject of street children, enabling therefore the design of more in-depth 
fieldwork on a larger scale in São Paulo city.  
b) The assessment  
It involves finding out the magnitude of the street children situation in São Paulo city. For 
this I turn to both quantitative and qualitative methods in other to locate them, and quantify and 
distinguish among the different types of street children. As to the sources, I will utilize both 
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primary (interviews) and secondary sources of empirical data (reports, newspapers articles, CD 
rom, and magazines articles). 
c) The interviews 
They take into account the street children’s views on the reasons why they have left their 
families, why they live in the streets and shelters, their socio-economic background and 
connection to the school.   
In order to explore the respondents’ universe, I will conduct individual, semi-structured 
interviews with open-ended questions. The purpose of using open-ended questions are several as 
described by Neuman (2000:261) such as a) they permit an unlimited number of possible 
answers; b) unanticipated findings can be discovered and c) respondents can answer in detail and 
can qualify and clarify responses. Of course, there are some disadvantages with open-ended 
questions since as argued by Neuman (2000:261) different respondents give different degrees of 
detail in answers which makes comparison difficult. 
Nevertheless, since I intend to understand street children’s views on their families and the 
street life, I find this method the most appropriate.  
Following the typology of the goals of a study described by Neuman (2000:21-22) a study 
can be exploratory, descriptive and explanatory. I argue that the goal of this thesis is to do an 
exploratory/descriptive study of street children’s rights. It is explorative since it creates an 
overview of the street children situation regarding their different types, quantity and situations in 
the city of São Paulo. It is descriptive since it provides an account of the development of rights in 
Brazil and how they came about during history. This study therefore, is able to set the 
foundations for a deeper study (explanatory) in the issue of street children rights.  
Figure 1 illustrates the layout of the study. 
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Figure 1.  Layout of the study 
MAIN QUESTION 
What are the main barriers hindering children-of-the-street, in the social and 
economically disparate São Paulo city, from attaining the fundamental rights 
ensured them by the 1990 ECA, thereby inspired by the 1989 International 
Convention on the Rights of the Child? 
FRAMEWORK 
Law Society 
a) Federal Constitution (1988) a) Discrimination of blacks 
b) Statute of the Child and Adolescent (1990) b) Illiteracy, poverty and hunger 
 c) Violence on the landless and inmates 
 d) Violation of children’s rights: 
 
 
 
 
  - Child labor 
  - Child Prostitution 
  - Street children 
  - Children out of school 
 Societal Context 
   - Social inequality 
   - Race mixture and high population density 
   - State in debt 
   - Major regional inequality 
THEORY 
Sociology of Law 
 - Human rights   - Social exclusion 
 - International law   - Deviant behaviour 
METHODOLOGY 
Macro level analysis 
(Emergence of the rights of the child) 
Micro level analysis 
(Barriers faced by street children in SP) 
a) National context a) Pilot test 
  - Understanding the evolution of rights through 
the Brazilian Constitutions and the enacting of the 
Statute of the Child 
b) Assessment 
b) International context   - Secondary literature on street children in SP 
  - Brazil in the UN on human rights and rights of 
the child issues 
  - Interview with experts on the street children 
problem 
 c) Interviews with: 
   - Children in the streets 
   - Children in the shelters inequality 
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2.3.  Sociology of law 
The evidence showed in chapter one on the divergence between the law and the social reality in 
Brazil calls for a deeper understanding of the reasons why this occurs. In this section, I will 
pursue this inquiry utilizing the sociology of law approach27.  
The subject of sociology of law can be utilized as an instrument for my study since it 
combines two major subjects, namely sociology and law. A definition of sociology given by 
Sabadell (2002) is that “sociology examines the human behavior in the social context, being 
particularly interested by the existent models of behavior in the society” (Sabadell 2002:74). As 
for law, there are many definitions, depending on which of the different functions of the law you 
focus on. These functions are social control, dispute settlement, and social change as described 
by Vago (Vago 2000: chapter 1). In this thesis, I will utilize the definition of law “as a method of 
social change, a way of bringing about planned social change by the government” (Vago 
2000:19). 
For this purpose public law is of particular interest, since “public law is concerned with the 
structure of government, the duties and powers of officials, and the relationship between the 
individual and the State” (Vago 2000:10)28.  
Given the definition of each subject, when combined, these two different areas of the social 
sciences pursue to explain the relationship between law and society. Sociology of law, as defined 
by Rocher  (2001) “is a distinctive form of sociology – the nexus of two disciplines within the 
social sciences (…) aimed at describing and explaining the mutual relationships between the law 
in its various forms, and social structures, social institutions, culture, ideologies, and values” 
(Rocher 2001:8544).  
Another definition, although similar in meaning, is given by Sabadell (2002) “the 
sociology of law examines the influence of the social factors on the law and the incidences of 
this last one in the society, in other words, the interdependence elements between the social and 
the juridical, accomplishing an external perspective of the juridical system” (Sabadell 2002:57). 
The debate within the sociology of law is viewed by different competing schools ranging 
from positivist streams to interpretive approaches and postmodern ones (Banakar & Travers 
2002). The main question can be seen on the centrality of the law as an instrument of social 
change. For instance, in Banakar & Travers (2002:285-286), the authors introduce the study of 
the law taking into consideration the socio-cultural plurality of modern societies through the 
legal pluralism approach, which is defined as ‘a situation in which two or more legal systems 
 
27 Alternatively, a model for inquiry into this problem could be utilizing a political-economic approach, focusing on 
the capacity of the State to accomplish its policies. Such theoretical approaches can be found in Thomas & Grindle 
(1990), Hogwood & Gunn (1997), and Sabatier (1997). 
 
28 Vago (2000) describes the different types of law such as public law and private law; civil law and criminal law; and 
finally between civil law and common law (as legal systems). 
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coexist in the same social field’. As argued by the authors, the impact of globalization in the 
1990’s gave a boost to cultural studies of the law (Banakar & Travers 2002:287). Legal 
pluralism challenges therefore the legal instrumentalism, which views the law as an independent 
instrument of social control and social change (Banakar 2002:286). It is a positivistic view of 
law which defines the law as an independent variable in steering society. ‘The instrumentalist 
doctrine tends to reify law and see it as being quite distinct from society, rather than being itself 
a social product, intimately interrelated with social processes’ (Tomasic 1985:105). The critique 
against the instrumentalist vision is that viewing the law so separated from society it would be no 
surprise that the laws do not have the impact upon society as intended (ibid.105).  
To illustrate the discussion above, appendix 7 shows two models within the sociology of 
law. They represent the different ways in which questions about law are posed. The first model 
looks at the factors that impact on law. This view, following a rather sociological tradition states 
that “law does not exist and cannot therefore, be studied in a vacuum. Law is seen as being 
subject to the influence of external forces, but at the same time the central focus remains the 
action of social forces on law, insofar as it is determinant of the internal dynamic of the legal 
order itself ” (Hunt 1993:37-38).  
The second model not only looks at social impact on law, but then poses issues about the 
way in which law impacts on society. In this view, although subject to the influence of social 
forces, the law is the central element, and reacts back to the social system (Hunt 1993:39). 
According to Hunt (1993:39) the second model, in its purest form, can be seen in the American 
Legal Realism. 
A newer version of the Legal Realism is found in the Critical Legal Studies (CLR) 
stemming from the United States. According to Priban (2002) critical legal takes upon itself the 
difficult task of changing the legal discourse and defining the legal context as a political context 
(Priban 2002:121). I argue that the CLR can be most useful in explaining the emergence of the 
rights of the child in Brazil, not only as a legal instrument, but may be also seen as an object of 
political manoeuvring to reflect the image of a country with human rights standards. This 
discussion will be done in chapter three. 
It may be argued that the law does produce a social consequence such as the construction 
of new shelters and new socio-educational programs protecting the child. My assumption is 
however, that when analyzing the barriers street children face in the city of São Paulo, social, 
psychological and economic forces hinder the impact of the law, which is the Statute of the Child 
and Adolescent. I essentially follow the model in figure 1 in appendix 7.  
I suppose that the centrality of the law has succumbed to external factors such as the 
traditional cultural view on the abandoned child, race, and unequal local socio-economic 
development. I propose to follow the sociological jurisprudential model in which the law (the 
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protection of rights in the ECA) is subject to the influence of social, economic, and political 
forces. I utilize the sociological model in order to study the Brazilian society, and therefore to 
explain the barriers that impedes children and adolescents from fully benefiting from their 
fundamental rights. That is why the sociological analysis will take into consideration the role 
played by the family, the skin color as a factor of social exclusion, and not less important the 
street children’s lifestyle on the street.   
Central to the discussion of the relationship between law and society is the question of 
whether law changes society or social changes alter the law. According to Vago (2000), law and 
social changes are mutual, and it is relevant here “to ask under what specific circumstances law 
can bring about social change, at what level, and to what extent. Similarly, the conditions under 
which social change alters law need to be specified” (Vago 2000:319).  
For Vago (2000) “social change means modifications of the way people work, rear a 
family, educate their children, govern themselves, and seek ultimate meaning in life. It also 
refers to a restructuring of the basic ways people in a society relate to each other with regard to 
government, economics, education, religion, family life, recreation, language, and other 
activities” (Vago 2000:318).  
Vago argues that when changes in social conditions induce legal changes, the law is 
reactive, and when the implementation of law induces to broad social change the law is 
proactive (Vago 2000:320-323). According to Vago (2000), the efficacy of law is hindered by a 
variety of forces, which works as resistance to change. These forces are social, psychological, 
cultural, and economic factors (Vago 2000:339).  
The new Civil Code (2002) adopted in Brazil on January 11th 2003 is an example that 
illustrates the mutual law-society relationship. Whilst the 1916 Civil Code (law nr. 3.017, 
January 1st 1916)29 makes reference to the "man", the Civil Code of 2002 (law nr. 10.406, 
January 10th 2002)30, that went into effect on the 11/01/2003, uses the word "person". The 
change is in accordance with the Federal Constitution of 1988, which establishes that "men and 
 
29 Art. 2º - every man is capable of having rights and carrying out obligations in the civil order.   
Art. 3º - the law doesn't distinguish between Brazilian nationals and foreigners with respect to the acquisition of, and the 
enjoyment of, civil rights.   
Art. 4º - the man's civil personality begins at birth; but the law protects from the conception the rights of the unborn child. 
(Civil Code 1916, Book I, Title I, Chapter I) 
Source: http://www.presidencia.gov.br/ccivil_03/LEIS/L3071.htm 
 
 
 
30  Art. 1º - every person is capable of having rights and carrying out duties in the civil order.  
Art. 2º - the person's civil personality begins at birth; but the law protects from the conception the rights of the unborn 
child.   
(Civil Code 2002, Book I, Title I, Chapter I) 
Source: http://www.planalto.gov.br/ccivil_03/LEIS/2002/L10406.htm 
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women are equal in rights and obligations" (chapter I, art. 5º I). The modification reflects the 
objective of equality between man and woman31. 
What these examples illustrate is that the changes that have taken place in society in the 
late decades, such as the emancipation of the woman and the equality between the sexes has not 
been reflected in the valid Civil Code until 2003. The renewing of the Constitution in 1988 
paved the legal base for the changes in the new Civil Code. Sabadell (2003) names other 
examples, such as the new laws in the protection of privacy, copyright, and users of information 
technology, which were created due to the advances of modern technology (Sabadell 2003:93). 
I would now like to discuss the notion of fundamental rights embedded in the ECA and 
comprehend the nature of these rights.  The starting point is examining the conceptualization of 
human rights.  
According to Neier (1993), rights began to be defined systematically in the XVII century, 
related to ‘citizenship in a particular state and that it was the state that owed citizens a duty to 
respect rights’ (Neier 1993:401). Neier cites, for example, the English Bill of Rights (1688), the 
American Declaration of Independence (1776), and the French Declaration of Rights (1789). 
These three documents were restricted though to the boundaries of the national states (Mazzuoli 
2002:48). 
After the end of the World War II, however, due to the atrocities committed to humanity 
by the Nazi Germans, the ideal of citizen rights took a universal importance with the Universal 
Declaration of Human Rights by the United Nations on December 10th 194832. As indicated by 
Filho (1999), the Universal Declaration of Human Rights (1948) recognizes as the fundamental 
rights of the human person the right to life (III and VI), freedom (IV, IX, XII, XVIII, XIX, XX 
and XXVII), equality (I, II and VII), justice (VIII, X, XI and XXVIII), safety (V, XII, XIV, 
XXII, XXIX and XXX), family (XVI), property (XVII), work (XXIII and XXIV), health (XXV), 
education (XXVI), and the citizenship (XV and XXI) (Filho 1999:1).   
According to Filho (1999), the Universal Declaration of Human Rights has a ‘declaratory 
character’, which means that it pre-existed prior to the declaration being made. They are rights 
intrinsically related to human nature. It is the Natural Law or Jusnaturalism (Filho 1999:1). 
Sabadell defines ‘natural law as a principle or superior ideas, unalterable, stable and permanent, 
whose authority comes from the nature and not from the will of men’ (Sabadell 2003:25). Odalia 
(2003) argues that the natural law arises already in the XVII, but its influence accelerated in the 
XVIII century with the Enlightenment epoch. The Declaration of the Rights of Man and of the 
 
31 Another change in the new Civil Code puts an end to the man's right of moving action to annul the marriage if he 
discovered that the woman was not virgin. Therefore lack of virginity is not longer a reason for marriage annulment. As 
stated in the 1916 Civil Code, on the annulment of the marriage (chapter VI), the man’s unawareness of the woman’s non-
virginity was considered essential for marriage annulment (art. 219º IV). In the 2002 Civil Code (Chapter VIII, art. 1.557) 
this clause is eliminated.  
32 United Nations, General Assembly, Resolution 217-A (III) 
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Citizen (1789) in France was inspired by the natural law and is based on the values of freedom, 
equality and fraternity33 (Odalia 2003:167).  
The opposite of natural law, is Positive Law or Juspositivism. According to Sabadell 2003) 
‘the positivistic schools see the law as a system of norms (rules) that regulate the social behavior. 
To regulate the social behavior means to influence and to change the man's behavior’ (Sabadell 
2003:25).   
The discussion about jusnaturalism and Juspositivism is an important one because according to 
Telles Junior the ideal of human rights is subject to legal norms in order to become legal rights. 
According to Telles Junior ‘the legal norms are not given by nature, but are constructions of the 
human mind, cultural constructions. Only after being formulated by the legislator and enshrined in 
the positive law, does it become rights’ (Telles Junior 2001:343 and 34534 in Mazzuoli 2002:64-65). 
According to Donnelly (1989:9), human rights are the rights one has simply because one is 
a human being. Speaking in the political sense of the word ‘right’, it indicates entitlement, as of 
someone having a right, which also empowers one to press right claims. Donnelly explains that 
rights are ‘titles that ground claims of a special force’ (1989:9). For Donnelly, the right governs 
the relationship between right-holder and duty-bearer.  
Finally, the author maintains that it is usually only important to talk about rights when 
entitlement to them is put at risk. ‘Rights are put to use, claimed, exercised only when they are 
threatened or denied’ (Donnelly 1989:11). 
Donnelly argues that human rights are a special class of rights. They are the moral rights of 
the highest order. According to Bobbio, however, human rights is a very vague expression 
(1996:5), marked by tautology.  
Bobbio claims that the incorporation of human rights has been modified in changing 
historical circumstances and continues to change. For instance, he names the contemporary 
addition of social rights which was not even mentioned in the XVII century. To Bobbio, then, 
rights are not fundamental by nature. ‘That which appears to be fundamental in a given 
historical era or civilization, is not fundamental in other eras or civilizations’ (Bobbio 1996:6). 
And he adds that ‘the so-called human rights are the product of human civilization and not 
nature, because historical rights are changeable and therefore susceptible to transformation and 
growth’ (Bobbio 1996:18). 
 
33 For instance, the articles 1 and 2 in the declaration state that: 
1. Men are born and remain free and have equal rights. Social distinctions may be founded only upon the general good. 
2. The aim of all political association is the preservation of the natural and intrinsically rights of man. These rights are 
liberty, property, security, and resistance to oppression. 
Another more recent example of natural law is seen in the Universal Declaration of Human Rights (1948), which states in 
its preamble: 
‘Whereas recognition of the inherent dignity and of the equal and inalienable rights of all members of the human family is 
the foundation of freedom, justice and peace in the world’  
(My emphasis) 
 
34 Telles Junior, Goffredo 2001 ‘Initiation in the Science of Law’. Saraiva Publisher. São Paulo.  
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Indeed, since the Universal Declaration of Human Rights in 1948, the United Nations, 
through its member-states has enacted several documents, such as declarations 35  and 
conventions, on human rights36. As the examples of Conventions and Declaration shows, the 
protection of human rights expanded since 1948, protecting the rights of specific segments such 
as refugees, women, and children.  
Bobbio maintains that central issue is not to justify the fundamental principles of human 
rights, but to protect them and create the conditions for a more rigorous implementation of the 
rights proclaimed. Furthermore, Bobbio goes beyond the discussion between Natural Law and 
Positive Law and claims that the actual issue is not philosophical, but rather legal and political. 
Bobbio means that it is not relevant to assess the nature and foundation of rights, but ‘rather in 
finding the surest method for guaranteeing rights, and preventing their continuing violation in 
spite of all the solemn declarations’ (Bobbio 1996:12).  
Bobbio does not deny, though, the importance of the Natural Law as an ideal which has to 
be pursued, even though it is limited in effect. Once the values of the Natural Law are adopted in 
the legislation, human rights then become ‘the starting point for a genuine system of rights in the 
strict sense of the word, i.e. positive and effective rights’ (Bobbio 1996:15-16). Donnelly 
(1989:16) argues, however, that ‘whether a right is a moral right or a legal right, it is a right. 
Positive and moral rights are different kind of rights, different varieties of the same species’.  
According to Castilho (1996), citizenship rights should not be confused with human rights, 
although he warns that there is a common area between them:  
The citizenship rights concern the subjective public rights established by a certain 
juridical sphere, concrete and specific. However, human rights, a rather broader 
concept, refer to the human being as value-source of all the social values. The 
discussion of human rights (right to life, right not to be enslaved, etc) is in 
another plan of theoretical analysis, in the global plan, universal, in a jus 
naturalist perspective, and not positivistic 
 (Castilho 1996:1). 
To Bresser Pereira (1997) there is no distinction between human rights and citizenship rights, 
and argues that ‘the progress of the citizenship and of the civilization in the world has been 
 
35 Declaration is a resolution by the UN General Assembly, while a Convention is a legally binding international 
agreement between states or countries that provides standards of conduct for government to fulfill. Conventions may also 
be called treaties, covenants, or pacts (Haggins 2000:155) 
36 Examples of new Conventions and Declarations since 1948 are: 
Convention Relating to the Status of Refugees (1951) 
International Convention on the Elimination of All forms of Racial Discrimination (1965) 
International Covenant on Economic, Social, and Cultural Rights (1966) 
International Covenant on Civil and Political Rights (1966) 
Convention for the Elimination of Discrimination Against Women (1979) 
Declaration of the Right to Development (1986) 
Convention of the Rights of the Child (1989) 
Vienna Declaration (World Conference on Human Rights) (1993) 
(Source: Haggins 2000:155) 
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happening historically through the declaration of rights. All those rights [citizenship rights] are 
the man's rights; they are human rights’ (Bresser Pereira 1997: 31). 
Based on Marshall’s theory of citizenship (civil, political and social rights), Bresser Pereira 
argues that the creation of each new right is based upon the earlier, whereas the civil and 
political rights are individual rights and the social rights are a collective right (Bresser Pereira 
1997: 31). 
According to Silveira (1997) ‘the individual rights are those that constitute the man's 
personality, and whose exercise corresponds oneself exclusively, without other limit than the 
corresponding right. The individual rights are marked by freedom and are characterized by the 
negative action from the State’ (Silveira 1997:1).  
By negative action it is understood the limitation of the State upon the individuality of each 
citizen, not violating the individual’s private life. Examples of individual rights are right to life, 
private propriety, freedom, safety, and equality.  
On the other hand, the social rights defined by (Moraes 2005:177) “are fundamental rights 
of the man, characterized as true positive freedoms, of obligatory observance in a Social State of 
Law, having the purpose the improvement of life conditions of the disadvantaged, seeking the 
materialization of the social equality, and they are consecrated as foundations of the democratic 
State”. 
 Silveira (1997) adds that ‘the social rights are collective rights and are characterized by a 
positive action from the State or the offering of improvements for the society as a whole from the 
public power’ (Silveira 1997:2). Examples of social rights are right to education, health, work, 
transport, housing, etc. Furthermore, Silveira argues about the interdependence between the 
rights in that the social rights appear as a ‘means’ of the exercising of individual rights, which 
means that without the contribution by the State of an education and a health system, a 
transportation structure and the establishing of working conditions, it is impossible to fully 
exercise individual rights such as freedom of expression, locomotion, equality of conditions to 
compete in the labor market, access to acquire private propriety, etc. 
Finally, Silveira argues that without social rights, a ‘legal hypocrisy’ occurs, which means 
that citizens are entitled to individual rights without ever benefiting from them. An example of 
legal hypocrisy is the citizen who has the freedom of expression, but he or she is illiterate due to 
not having the opportunity to obtain an education. Another example is the freedom of private 
propriety given to a homeless person (Silveira 1997:8). 
As shown above, there is interdependence among the individual and social rights, in that 
they complement each other. What it is important to highlight in this interrelation is the role of 
the State in the enforcement of the rights. While the individual rights require a determined 
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limitation from the State in relation to the citizen, the social rights require the contrary, that the 
State generates improvements in society. The social rights are collective rights.  
Marshall (1950) defines citizenship ‘as a status bestowed on those who are full members of 
a community. All who possess the status are equal with respect to the rights and duties with 
which the status is endowed’ (Marshall 1950:28). The concept and definition of citizenship is 
important here, because, contrary to human rights, which are referred to the abstract level - (i.e. 
for all human beings and universally valid), - the citizenship rights refer to a delimited boundary 
(i.e. citizen of a country/member of a state or community). In addition, citizenship involves not 
only the rights, as predominantly proposed by the declaration of human rights, but also the duties 
of the citizen before the State. Although the article 29 (1) in the Universal Declaration of Human 
Rights (1948) states everyone’s duties to the community, the predominance of rights is evident 
throughout the declaration. Likewise, the International Covenant on Economic, Social and 
Cultural Rights (1966) states briefly about the individual duties in its preamble37. 
Besides stressing the interdependence of the rights (economic, social, cultural, political and 
civil),  the International Covenants address the responsibility of the member-states to create 
economic, social, civil, and political conditions to the benefit of their citizens.  
In the following chapter, I will deepen the issue of human rights and the rights of the child 
based on the documents issued by the United Nations and the Brazilian law. I will sketch the 
main documents issued after the Universal Declaration of the Human Rights in light of the role 
played by Brazilian officials in the United Nations. The chapter has therefore the purpose of 
understanding the evolution of human rights in the second half of the XX and its impact in the 
Brazilian policy making process.  
Chapter three is important, therefore, to understand the political-legal foundations of the 
Statute of the Child and Adolescent (1990), which in turn sets the standards in the relationship 
between the right-holder (the child and adolescent) and the duty-bearer (public authorities in the 
city of São Paulo and the family) as stated in article 4 of the ECA. 
2.4.  Sociology of exclusion and deviance 
Understanding street children requires namely an explanation of why street children embark on a 
lifestyle away from their family supervision and care, to a lifestyle marked by homelessness, 
restlessness and exclusion. Such an explanation requires a discussion of poverty and social 
exclusion.  
In explaining poverty, the sociologist Anthony Giddens refers to two approaches, namely 
the a) culture of poverty and the b) dependency culture (Giddens 2001:316-317). In the first 
 
37 ‘Realizing that the individual, having duties to other individuals and to the community to which he belongs, is under a 
responsibility to strive for the promotion and observance of the rights recognized in the present Covenant’.  
 
 30
                                                
approach the individual is responsible for his or her poverty while in the second approach 
poverty is produced and reproduced by structural forces in society.  
In the culture of poverty, Giddens refers to the Oscar Lewis’ theory (1961) which argues 
that ‘poverty is not a result of individual inadequacies, but a larger social and cultural 
atmosphere in which poor children are socialized’ (Giddens 2001: 317).  
In the second approach, which Giddens refers to as Charles Murray’s theory, poverty 
highlights larger social processes that produce conditions of poverty and that are difficult to 
overcome. Such structural forces like class, gender, ethnicity, occupational position, and 
education attainment etc., shape the way in which resources are distributed (Giddens 2001:318).  
Giddens explains though, that the concept of social exclusion is a concept broader than just 
underclass since it emphasizes processes or mechanisms of exclusion and is different from poverty. 
Social exclusion focuses on the factors that prevent individuals from having the opportunities which 
are available to other groups in society. Giddens refers to social exclusion ‘to ways in which 
individuals may become cut off from full involvement in the wider society’ (2001:323).  
Giddens argues that social exclusion can be experienced in different forms, such as a) 
economic exclusion, b) social exclusion38.  In the economic exclusion, individuals are excluded 
from the economy in terms of both production (employment, participation in the labor market) 
and consumption. In the social exclusion, the individual is excluded in the realm of social and 
community life. Giddens refers here to limited community facilities; low civic participation; 
limited or weal social network, etc. Giddens names different ways an individual or community 
experience exclusion such as in the housing sector, education sector, the labor market, etc. 
Giddens argues that homelessness is one of the most extreme forms of exclusion (Giddens 
2001:328).  
Giddens maintains that social exclusion is not only the result of people being excluded, but 
also the process of people excluding themselves from the mainstream society by, for example, 
dropping out of education, turning down a job opportunity and not voting in the elections. 
Giddens states that “in considering the phenomenon of social exclusion we must be conscious of 
the interaction between human agency and responsibility on the one hand, and the role of social 
forces in shaping people’s circumstances on the other hand” (Giddens 2001:326).  
In explaining the relationship between the individual and society, Giddens criticizes the 
functionalist and structuralist theories which view society from a system or structure perspective 
and ignore the significance of the acting actor (Kaspersen 2000:378).  
While for functionalists theories structure appears to be external to human action, as a 
source of  constraint on the individual, in Giddens’ view, structure is not external to or ‘outside’ 
 
38 Giddens refers also to political exclusion; however, it will not be utilized in this study as much as the economic and 
social exclusion.  
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the individual. Structure is not to be equated with constraint, but is always both constraining and 
enabling. 
Giddens argues that the actor-structure relationship should be seen as a duality of structure, in which 
the structure is both the medium and the outcome of the actor’s actions (ibid 379). In Giddens’ view 
therefore, the structure is not longer deterministic in determining the individual’s actions. Through 
social practices, there is a continuous structuration process which has no start and no end. 
In utilizing Giddens’ notion of duality of structure, I would like to reflect on to what extent 
street children can create their lives and to what extent their lives are already constrained by the 
time they are born. In order to answer that, I would like to analyze in which ways social forces 
shape the lives of street children. For this purpose, I will examine three factors exerting influence 
on the street children’s lives, namely the family, the neighborhood and the race.  
While factors such as the breaking of family ties, the unfavorable neighborhood facilities 
and the ethnical legacy may explain the social exclusion of street children, I find it necessary to 
understand as well the factors leading street children to remain living on the streets. Is the street 
children’s homelessness only temporary? Do they return to their families after a short stay on the 
streets or do they generally continue living restlessly on the streets? 
The long tradition of abandoned children and juvenile delinquency in Brazil leads to the 
formulation of an important question: If street children are themselves a result of a social 
exclusion imposed by cultural, economic and social forces, should they be accounted for as 
irresponsible and lawless? In reviewing the history of the poor families and the street children 
enduring experience of exclusion from society39, it becomes difficult to define theoretically 
where the exclusion/marginalization of street children ends and deviance behavior40 starts. For 
instance, in Brazil, the legal tradition in the XX century viewed the socially excluded child 
(delinquent, abandoned, or street child) in the same group as deviants, and for this reason they 
were treated under a special legal instrument named the Minors’ Code (Silva 2001).   
Le Roux & Smith (1998), reflect over the negative perception of society upon street 
children due to their deviant behavior. By society, the authors mean the public in general, but 
also the police, court officials and social workers. The authors argue as well that ‘it is possible 
that the labeling of street children as deviant pushes them more deeply into antisocial behavior. 
They may even come to accept society’s perception of them’ (Le Roux & Smith 1998:4). 
 
39 See Neder (1994), Becker (1994), Frontana (1999), Passeti (2004), Rizzini (2004), Santos (2004). 
40 An explanation on the psychological level is offered by the American Donald Winnicott. Nevertheless, I will pursue in 
this study a sociological explanation for the deviance of street children. 
According to Winnicott, a child becomes a deprived child when deprived of certain features of home life.  One of the 
consequences of deprivation is the antisocial tendency which leads in two directions: one is by stealing and the other is by 
destruction (in Oliveira 2003: 28-32). 
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The theoretical foundation of Roux & Smith stems from a humanistic sociological perspective on 
deviance popular in the 1960’s named the labeling theory4142.  
Nevertheless, in my study, I would like to study the causes of the deviance, which implies 
utilizing another approach, namely the anomie theory of deviance43. The anomie theory stems 
from a scientific, positivistic perspective, which differs largely from the labeling theories, which 
stem from a humanistic perspective. The positivist perspective has been also named determinist, 
structuralist, objectivist, etc (Thio 2001:5). 
In short, the positivist perspective argues that deviance is a real phenomenon and is caused 
by other things occurring in the environment, as opposed to humanistic views which consider 
deviance as a label and a subjective experience (Thio 1978: chapter 1). 
I intend to combine two versions of the anomie theory, namely the theory of Albert Cohen 
(status frustration) and that of Richard Cloward and Lloyd Ohlin (differential illegitimate 
opportunity). Both versions are based on the work of Robert Merton who had a functionalist 
tradition. Common to all three versions is the assumption that people of lower social classes are 
more likely than people of higher social classes to engage in deviant activities. The causal factor 
is the society’s failure to help lower-class people to fulfill their aspirations (Thio 1978:33). 
Therefore, Giddens’ view on the position of the individual in society is different from 
Merton’s. To Giddens, the individual, which he calls ‘the agent’, would able to determine 
society’s social structure at the same time the structure influences the individual’s behavior. 
According to Giddens, ‘the structure is not longer deterministic, but both enabling and 
constraining (Kaspersen 2000:382).  
Merton’s theory is named the goal-means gap. According to Merton, lower class people 
also have aims to achieve success, but not the means. While they have the aspiration, they may 
not have the opportunity. It results in deviant behavior such as stealing, robbing, etc. This 
disjunction between goal and means, Merton named anomie (Thio 1978:29).  
Cohen expands Merton’s theory by arguing that lower-class people also strive to achieve 
status. Like Merton’s theory, when the means do not exist, this situation creates a status 
frustration. According to Cohen, it is this status frustration that drives low class people to go 
back to their own neighborhood and set up their own system, which he names as delinquent 
 
41 According to Howard Becker a main figure in this theory, deviant behavior, is behavior that people label. Deviance is 
created by society, and it is not the seriousness of the act the person commits, but rather a consequence of the application 
of rules and sanctions to an ‘offender’, by others (Becker 1963: 9). Becker names the deviant as an outsider, a term that 
refers to those people who are judged by others to be deviant and thus to stand outside the circle of ‘normal’ members of 
the group (Becker 1963:15) (author’s emphasis). 
 
42 Other humanistic theories named by Thio (1978) are phenomenological theory and conflict theory (Thio 1978: chapter 
3). Certainly, the labeling theory would be relevant to explain the view of public servants towards street children in the 
city of São Paulo. The labeling theories concentrate on the meaning of deviance which could be relevant to understand the 
street children issue under a constructionist perspective.  
 
43 In Thio’s 6th edition of his book ‘Deviant Behavior’, the author names anomie theory as ‘strain theory’. Nevertheless, 
the contents in the new edition are the same. 
 33
subculture. In this subculture, they have their own criteria for achievement and ‘they judge as 
wrong whatever values and behavior are considered right by conventional standards, and they 
judge as right whatever values and behaviors are considered wrong by conventional standards’ 
(Thio 1978:32). According to Cohen, the delinquent activities such as stealing, fighting, 
destroying propriety, etc in a malicious mind, negative and non-utilitarian, that is, without having 
a utility.  
Finally, the last version of anomie is given by Cloward & Ohlin. These authors have the 
same starting point as Merton, namely that deviant behavior results form the discrepancy 
between success aspirations and the opportunity for the realizing those aspirations (Thio 
1978:34). However, Cloward & Ohlin extend the theory by adding the concept of differential 
illegitimate opportunity. The authors argue that members of the lower classes, after being 
confronted with the problem of differential legitimate opportunity are further confronted with the 
additional problem of differential illegitimate opportunity. The difference here from Merton’s 
theory, is that Merton believed that after being confronted with legitimate opportunities, 
individuals from lower classes would automatically and successfully engage in deviant behavior.  
Cloward & Ohlin explain three types of illegitimate opportunity, each being provided for 
by a deviant subculture:  
If people are integrated in the criminal subculture they are successful in stealing and robbing. It 
requires though, that these individuals have the illegitimate opportunity, and are integrated in this 
subculture. As pointed out by Cloward & Ohlin, many lower class young people are not 
integrated into this subculture and therefore do not commit criminal offences. Nevertheless, the 
individuals may integrate into the conflict subculture, and gain status in a violent gang. A 
requirement is that individuals have the fighting skills necessary in order to be integrated. 
Finally, the last subculture is the retreatist subculture which requires that the individual is 
willing to take drugs. The authors argue that those who join this subculture are likely to have 
failed in the other subcultures (Thio 1978:34). 
In chapter four, when interviewing and understanding the street children in the city of São 
Paulo I will refer to the anomies theories of Cohen and Cloward & Ohlin. 
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CHAPTER THREE:  THE EMERGENCE OF THE RIGHTS OF THE 
CHILD IN BRAZIL 
3.1.  Introduction 
This chapter is the macro analysis. It examines the reasons why the rights of the child became a 
cornerstone of Brazilian law in the end of the XX century. It is a common understanding that the 
rebirth of democracy in Brazil in 1985 led to the emancipation of human rights, which in turn 
made the enactment of the Statute of the Child and Adolescent (1990) possible.  
This chapter examines both the international and national context of the lawmaking in 
Brazil. In the international context, it focuses on the role of Brazil in the General Assembly in 
the United Nations on the issues of human rights and the rights of the child. The assumption 
being that the emancipation of the rights of the child cannot be seen separated from the evolution 
of human rights in the end of the XX century.  
In the national context, it sketches the course of the Brazilian Constitutions with focus on 
the transformations of the meaning of citizenship rights and human rights. It also examines the 
three main laws on the rights of the child in Brazil in the XX century.  
3.2.  The voice of Brazil in the United Nations 
In this section I examine the influence of international law on the Brazilian lawmaking by 
studying Brazil’s role in the United Nations General Assembly in the period 1986-2004 on the 
issues of human rights and the rights of the child.  As such, I will be covering the regime-change 
period (1985), the writing of the Constitution (1987-88) and the enactment of the Statute of the 
Child and Adolescent (1990), and the ratification of the main international treaties on human 
rights and rights of the child in the Brazilian law. The documentary sources are speeches, 
resolutions, and voting quotes. The meaning of interpreting speeches is to assess the views and 
intentions of Brazilian speakers at the General Assembly debates.   
According to Pinheiro (2000) before 1985, international efforts had no repercussions on 
domestic policies regarding human rights. However, after 25 years of military rule in Brazil, the 
rebirth of democracy in 1985 resulted in changes in the Brazilian foreign policies towards human 
rights.  
During the military rule, the image of Brazil abroad was seriously damaged with regard to 
human rights issues, due to the committing of torture and oppression from the military 
dictatorship. Pinheiro claims that the president Sarney’s speech at the United Nations in 1985, 
“although declaratory, helped to pave the way for subsequent changes” (Pinheiro 2000:6). 
Pinheiro describes, though, Sarney’s administration as inconsistent in tackling human rights 
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issues, since that it was open-minded on one hand, but resistant to international monitoring on 
the other (Pinheiro 2000:10).  
In 1986 the United Nations General Assembly affirmed the Declaration of the Right to 
Development44. According to the Declaration, ‘the right to development is an inalienable human 
right by virtue of which every human person and all peoples are entitled to participate in, 
contribute to, and enjoy economic, social, cultural and political development, in which all 
human rights and fundamental freedoms can be fully realized’ (Article 1).  
In addition the Declaration states that ‘all human rights and fundamental freedoms are 
indivisible and interdependent; equal attention and urgent consideration should be given to the 
implementation, promotion and protection of civil, political, economic, social and cultural rights’ 
(Article 6 II)45. 
By the definition of the right to development and human rights given above, the definition 
of human rights is consequently expanded, when compared to the Universal Declaration of 
Human Rights (1948), by emphasizing the importance of diverse development aspects such as 
the economic, the social, the cultural, and the political, in order to the fundamental rights can be 
achieved.  
The Declaration on the Right of Development places the human person as the central 
subject of development (art. 2. I), and states that all human beings have a responsibility for 
development, individually and collectively (art. 2. II), and are entitled to participate in, 
contribute to, and enjoy economic, social, cultural and political development (art.1). (my 
emphasis). 
Nonetheless, the Declaration on the Right of Development clearly places the role of the 
State in promoting the right to development. This is featured in seven of the ten articles that form 
the Declaration. It states for instance that the States have the primary responsibility for the 
creation of national and international conditions, for the realization of the right to development 
(art.3) and that the States should undertake, at the national level, all necessary measures for the 
realization of the right to development (art. 8). 
In the debate46  on the right to development, the Brazilian representative, Damasceno 
Vieira, welcomed the resolution because ‘it set forth a balanced definition of that right, in both 
its collective and individual dimensions’. According to Vieira ‘the adverse consequences of 
underdevelopment were not confined to the sphere of economic and social rights, but rather 
spilled over into the realm of civil and political rights, threatening them in a very real way. (…) 
 
44 United Nations, General Assembly, A/RES/41/128, 4 December 1986, 97th plenary meeting. 
45 In the same year Brazil signed the Declaration on the Right to Development (1986), it further adhered to the resolution 
on ‘Indivisibility and interdependence of economic, social, cultural, civil and political rights’. 
46 United Nations General Assembly, 41st session, November 6th, 1986, A/C.3/41/SR.37– agenda item 101: Alternative 
approaches and ways and means within the United Nations system for improving the effective enjoyment of human rights 
and fundamental freedoms’.  
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People suffering from evil such as hunger and disease were not concerned with the luxury of the 
right to vote’. 
Vieira claims that the democracy Brazil was trying to strength was hindered by 
unemployment, hunger, and poverty. Moreover, Vieira criticizes Brazil’s debt burden repayment 
and condemns protectionist measures of developed countries, which in turn made the realization 
of economic, social, and cultural rights difficult (General Assembly 41st session).  
In 1988, in the speech held at the General Assembly47, the Brazilian speaker, Azambuja, 
spoke of the principle of prevalence of human rights embedded in the renewed Constitution in 
Brazil (art. 4º II) which was promulgated just one month prior to his speech. Azambuja stated 
that the provisions of the Constitution incorporated all of the internationally accepted standards 
of respect for human rights. Azambuja spoke also of Brazil’s active role and support in the 
United Nations system on the forthcoming resolutions against torture, freedom of religion, and 
the rights of the child. In fact, two years later, the Brazilian National congress started the 
ratification process of the main international treaties on human rights in Brazil. 
In 1989, the voice of Brazil in the General Assembly, reiterated the importance of the right 
of development declared three years ago. The Brazilian speaker, Whitaker-Salles, stressed the 
importance of the interdependence of the rights in that ‘the enjoyment of either political or 
economical rights alone was not enough for the complete fulfillment of human rights. In other 
words, democracy and development were two sides of the same coin’ 48 . Whitaker-Salles 
expressed the inequality between industrialized and developing countries and the impossibility to 
address the basic needs of the population in the third world. Whitaker-Salles urged the 
international community to increase economic cooperation focusing on the revitalization of 
economic growth of developing countries.  
Thus, as a newborn democratic state with a renewed Constitution, and as a member of the 
United Nations, Brazil was confronted in the General Assembly with the mission to provide 
development to its citizens as a human right. It is imperative at this stage of the analysis of the 
speeches of Brazilian officials, to identify the core elements in their discourses, which can be 
understood as the failure of the Brazilian State to provide the interdependence of rights, stated as 
economic, social, political, and civil rights. Brazil is then not only under political pressure, but 
also under economic pressure. It is therefore pertinent to reach an insight on the characteristics 
and role of the State in Brazil. 
Bresser Pereira argues that the main cause of the State’s failure in Brazil is the State itself 
(Bresser Pereira 1995:4). He defines the State crisis as financial, administrative, and political. 
Bresser Pereira criticizes the State intervention, which resulted in the failure of the protectionist 
 
47 United Nations General Assembly, 43rd   session 15/11/1988. A/C.3/44/SR.44  
48 United Nations General Assembly, 44th  session 07/15/1989. A/C.3/44/SR.35 –agenda item 96: Alternative approaches 
and ways and means within the United Nations system for improving the effective enjoyment of human rights and 
fundamental freedoms. 
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import substitution model, existing in the mid XX century, and also the failure of the State to 
create a well functioning welfare state in Brazil. He further criticizes the public administration in 
Brazil marked by clientelism and extreme bureaucracy.   
The fiscal crisis is related to the public deficit caused, among other factors, by the increase 
in public spending on public civil servants and social security spending, mainly to retired civil 
servants. For instance, the social security deficit (expenses of the retired population) have 
increased three fold in seven years, from 19,5 billions Reais, to 70 billions Reais in 2002 (Veja 
2003). 
Brazil’s economic development was traditionally based on import substitution 
industrialization -ISI- (EIU 1997:10). Cypher (1997) defines ISI as ‘the establishment of firms 
within the local economy which can produce for local consumption some or all of the 
manufactured goods currently being imported’ (Cypher 1997:271). It was therefore an attempt 
from peripheral countries in Latin America to become more like the industrialized countries in 
terms of productivity, productive structure, labor usage, and import and export structure (Cypher 
1997:275). 
However, the ISI model become exhausted in the 1980’s since protectionist policies made 
the economy inward looking and inefficient, which led to hyperinflation, investment collapse 
and deterioration of income distribution. Between 1986 and 1991 the name of the Brazilian 
currency was changed four times and five stabilization programs were implemented, which all 
failed (EIU 1997:11-12). In 1993, the inflation was 2,708 % a year, which reduced in 1994 to 
1,093 thanks to the implementation of the Real Plan designed by Fernando Henrique Cardoso 
who was then the finance minister. In 1996 the inflation was only 9.82% a year (EIU 1997:14) 
and it has been constantly low ever since.  
Nevertheless, Brazil is a country heavily in debt, both in external debt and with respect to 
national finances. As appendix 8 shows, the external debt has been growing constantly since 
1990 (121,465 000 dollars) and it doubled in 2003 (235,400, 000 dollars). Most of the debt is 
long term, which is defined as having original maturity of more than one year. 
As for the federal government finances, appendix 9 shows a constant deficit in the second 
half of the 1990’s between the revenue and expenditure. Although income tax revenues have 
been growing, so has expenditure for pay roll and social levies, as well as transfers to the federal 
states (total of 26) and municipalities (total of 5507).    
The scholar Merilee Grindle argues that while Latin American countries have experienced 
deep economic and political crises in the 1980’s and 1990’s, there has been increasingly pressure 
for political reform, which challenged the countries’ capacities to manage economic and political 
tasks (Grindle 1996). 
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Economic crises, according to Grindle, were characterized by falling GDP per capita and 
economic stagnation, which led inevitably to budget deficits and debt burden, as well as other 
consequences. A political crisis was characterized by public protests, demands for greater 
democracy, and regime transition. According to Grindle, the political and economic crisis 
affected dimensions of state capacity that are important in defining the relationships among state, 
economy, and society. 
In 1990, being the first democratically elected president in Brazil in forty years, Fernando 
Collor’s speech at the General Assembly49 was reminiscent of the rhetoric from the Brazilian 
speaker in 1986 on the importance of economic development and the urge to solve the debt 
problem in Brazil. Furthermore, Collor emphasizes the importance of modernization in to order 
to integrate Brazil in the international order, linking it to issues of economic liberalization, the 
global environment, and human rights (political, economical and social) as well as the rights of 
the child (FUNAG 1995:501-515). After pursuing neo-liberal policies in Brazil in the first year 
of his mandate, with major privatizations in Brazil, Collor returned to the General Assembly in 
199150, this time defending social liberalism ideals51. In fact, the economic situation worsened in 
Brazil in 1991, with the return of inflation and the deterioration of Collor’s economic plan 
(FUNAG 1995:513). 
While Collor and former speakers referred to the importance of interdependence of human 
rights and the insertion of Brazil in the international order already in 1989, the General 
Assembly in the United Nations adopted the Convention on the Rights of the Child52. The 
process of the adoption of the convention started already in 1978 when the Commission on 
Human Rights decided to add the item of the rights of the child53 to its agenda. Consequently, a 
working group appointed by the Commission on Human Rights, worked on the draft of the 
convention which was finally adopted in 1989.  
The year of 1989 marked the 30th anniversary of the Declaration of the Rights of the Child 
adopted in 195954. Prior to that date, it was the Geneva Declaration of the Rights of the Child, 
which was adopted in 1924, which was valid. According to Silva (2001) the Geneva Declaration 
of the Rights of the Child (1924) had no influence whatsoever in the formulation of the Minors’ 
Code adopted in Brazil in 1927 (Silva 2001:5).  
 
49 United Nations General Assembly, 45th session (1990) 
50 United Nations General Assembly 46th session (1991) 
51 ‘Liberalism places the emphasis on the freedoms of the individual, which are invariably more fully exercised once the 
material conditions, that a great majority of our citizens still lack, are assured. The time has come for liberalism to take on, 
at the international level, the sensitivity to social problems that it has already incorporated at the domestic level’ (Collor’s 
speech- FUNAG 1995:518-19) 
52 Resolution 44/25, 61st plenary meeting, November 20th 1989.  
53 Resolution 33/166, December 20th 1978 
54 Resolution 1386 (XIV), 841 plenary meeting, November 20th 1959.  
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I would describe the Geneva Declaration (1924) as a very modest and simple declaration 
compared to the 1959 declaration, and extremely modest compared to the 1989 declaration. It 
consists of only five points and it describes the very basic rights of the child. 
The Italian scholar Norberto Bobbio (1996) argues that the 1959 Convention is an example 
of the development, or a gradual evolution, of the Universal Declaration of Human Rights.  
Bobbio means that in the 1959, when the convention stated that children require ‘special 
protection and particular care, because of their physical and intellectual immaturity’, the rights of 
the child reached the status of ‘ius singulare’ in relation to a ‘ius commune’ 55(Bobbio 1996:20). 
Following Bobbio’s view on the evolution of human rights, I may argue that human rights, 
or more specifically, the rights of the child, have evolved ever since 1959, for the 1989 
Convention on the Rights of the Child has remarkable differences compared to the 1959 
Convention on the Rights of the Child which deserves some comments.  
Firstly, the 1959 Convention has only 10 articles entitling rights to the child, whereas the 
1989 Convention has 54 articles. The 1989 Convention reiterates the rights already established 
earlier, although it expands them, including new rights such as against the participation of the 
child in armed conflicts (art. 38), sexual exploitation (art.34), the protection of refugee children 
(art.22), to name a few.  
In the 1959 Convention, all articles are addressed directly to the child (the rights) making 
only two references to the role of the State, family and society in the realization of those rights 
(principle 6 and 7). In the 1989 Convention, however, most articles are addressed to the member-
states responsibilities for assuring the protection of the rights of the child. Moreover, the role of 
parents and the community is expanded and it is explicit in the protection of the rights of the 
child as shown in the articles 3 (2), 5, and 18.  
Due to the child’s early stage of development, the child had already acquired special care 
in the 1959 Convention. Nonetheless, this privilege was deepened in the 1989 Convention, for 
example article 3 (1) and 27, as well as including the child’s will in determining his or her 
destiny, as shown in articles 9 (1) and 12. 
Finally, the principles of human rights became more extensive in the 1989 Convention 
when compared with the former, as shown in articles 2, 13,14 and 15, thus adding the right to 
freedom of expression, thought and conscience, and association.  
In Brazil, the words of Collor’s speeches in the United Nations reflected in major changes 
in the implementation of human rights and the rights of the child in the early 1990’s. Up to 1990, 
Brazil had not ratified major international documents in the protection of human rights and the 
rights of the child. In 1990, however, president Collor enacted the Statute of the Child and 
 
55 Latin words: Ius singulare (singular law) is special law for certain groups of people, things, or legal relations (because 
of which it is an exception from the general principles of the legal system), unlike general, ordinary law (ius commune). 
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Adolescent (ECA), law nr. 8.069 on July 13th 1990. In the same year, the Brazilian National 
Congress approved the International Convention of the Rights of the Child by the legislative 
decree nr. 28 on September 14th. A few months after, the International Convention was 
promulgated by the presidential decree nr. 99.710 on November 21st 1990. The decree states in 
article 1º that the Convention ‘will be executed and accomplished, as entirely as it is 
constituted’.56  The ECA is composed in 267 articles, which the UNICEF director, James Grant 
claimed as ‘the best child protection legislation in the world’ (in Dewees & Klees 1995:82). 
Furthermore, in 1991, Collor established the National Council of the Rights of the Child 
and the Adolescent (CONANDA) (Law nr. 8.242) with the purpose of elaborating the general 
norms of the national policy in supporting the rights of the child and the adolescent and 
supervising the subsequent execution (art. 2 (i)). The CONANDA functioned under the auspices 
of the Special Secretary of the Human Rights (SEDH). 
Besides the adoption of international standards on the rights of the child in Brazil, another 
triumph achieved by president Collor in the field of human rights, was the ratification of the 
International Covenant on Economic, Social and Cultural rights and the International Covenant 
on Civil and Political rights (1966) in the Brazilian law in 1992 (executive decree nr. 592 and 
nr.591) (see appendix 10 for a brief comment on the International Covenants). Like the 
ratification on the Convention on the Rights of the Child, the decrees states in article 1º that the 
International Covenants ‘ will be executed and accomplished, as entirely as it is constituted’. 
Finally, Collor was receptive in receiving representatives of international organizations 
such as the Amnesty International and Human Right Watch, who were allowed to investigate 
human rights violations such as rural violence (Pinheiro 2000:12).   
Despite Collor’s political willingness to ratify the international covenants in Brazil and 
implement it fully as envisaged in the international forum, a study shows that the socio-economic 
conditions of the population seem to have worsened in the 1990’s which is the opposite of that 
intended by the law. 
According to the IBGE, the highest income per family is still found in the regions of 
Southeast and South whereas the North and Northeast have the lowest income rates. This 
inequality was as real in 1999 as it was in 1992 (Carvalho & Almeida 2003:115). According to 
Furtado (2002), the poverty in Brazil is not caused by the disparity between the concentration of 
the population in urban (70%) and rural areas (30%), but rather in the urban distribution of 
income. According to Furtado (2002:20) income distribution in Brazil is considered one of the 
most unequal in the world. Furtado argues that in the short run, hunger, which is an aspect of 
poverty, can be relatively easy to solve in Brazil considering the country’s food supply. 
 
56 The enactment of the Statute of the Child and Adolescent (law nr. 8.069) in Brazil occurred few months prior to the 
ratification of Convention on the Rights of the Child, namely on July 13th 1990.  
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However, the poorer part of the population lacks ‘entitlement’ 57  which is the population 
entitlement to propriety or to the qualified insertion of the population in the productive system. 
According to Furtado, there is a large housing deficit in Brazil; the poorest 30% of the 
population (50 million people) cannot even afford to pay the house rent, and much less to own a 
house (Furtado 2002:18).   
The neo-liberal macroeconomic adjustments in the 1990’s in Brazil, with market oriented 
policies (i.e. privatization) and the reformulation of the role of the State, has further aggravated 
the socio-economic conditions of the population. According to Carvalho (2003) the 1990’s ‘were 
marked by low levels of economical growth; deterioration of the work conditions and income of 
the population; persistence of the social and space inequalities; and a deep reorientation of the 
social policies’ (Carvalho 2003:113). One of the consequences of low economical growth and 
the deterioration of work conditions is the rise of unemployment (lack of income) and informal 
work in Brazil in 1990’s. Recent studies show that 55% of the Brazilian workers work 
informally, which means that they are not properly registered as workers or self-employed 
(Exame 2004).   
According to the World Bank ‘Doing Business’ report (2004) Brazil is in the second to last 
position as to the quality of labor law, which is claimed to be inflexible when hiring and 
discharging workers (in Veja 2004)58.  
In 1992, the ministry of foreign affairs, Celso Lafer, made a speech at the General 
Assembly59 maintaining the legacy of Collor on human rights issues. Like Collor and earlier 
speakers, Lafer emphasized the importance of material conditions for the full enjoyment of 
human rights and claimed that the Brazilian government is doing everything in its power to 
protect and promote human rights. Lafer referred to the dialogue established between Brazil and 
international organizations, but also addressed the need of international cooperation to tackle the 
poverty problem in Brazil   (FUNAG 1995:538). Finally, Lafer defended the importance of 
universalistic ideal of human rights, though with the need of especial protection to minority 
groups60.  
 
 
57 Celso Furtado refers here to another economist, Amartya Sen’s conceptualization of poverty. 
58 It is possible to argue here that the issue of child labor in Brazil discussed previously can more easily flourish in a 
context of informal economy than in a formal based economy as seen in developed countries. 
 
59 United Nations General Assembly 47th session (1992). 
60 ‘A new perception has evolved in the fields of human rights that focuses on the need for special protection for the most 
vulnerable groups in each country. Cultural, religious and ethnical minorities, women, children, refugees, and immigrants 
are social groups frequently exposed to intolerance and to the abuse of their most basic rights. 
We must strive to bridge the gap between what is achievable and what is desirable. Respect for human rights must be 
universal in scope; just as the 1948 Declaration is universal and just as the provisions of the basic covenants and 
conventions on this matter are universal. In short, human rights must not be violated under any pretext whatsoever’ 
(FUNAG 1995:538 – Celso Lafer’s speech) 
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Once again, the voice of Brazilian officials at the international forum also had 
repercussions for the national policymaking in the protection of human rights.  
The vice-president Itamar Franco took office in 199261 and Franco’s main contribution to 
the human rights issues in Brazil came through the endorsement of the American Convention on 
Human Rights (also named San José Pact) by the presidential decree nr. 678 in 1992. The 
American Convention on Human Rights took place in 1969 when Brazil was under the military 
rule, having therefore no consequences whatsoever in Brazil.  
As for measures for the protection on the rights of the child in Brazil, the president Itamar 
Franco created in 1993, the National Program of Primary Attention to the Child and the 
Adolescent (PRONAICA) (law nr. 8.642) to give additional support to the implementation of the 
Statute of the Child and Adolescent.  
The issue of human rights was debated in Austria at the World Conference on Human 
Rights, on 25 June 1993, when representatives of 171 states adopted by consensus the Vienna 
Declaration and Program of Action62. Like the previous main documents on human rights, the 
Vienna Declaration affirms in its first article the ideal of human rights as a universal and natural 
right.  
Likewise, the role of the State is called upon as an essential guarantor to the fulfilment of 
the rights. Whereas in the 1948 charter the denomination was ‘the member states’, and in the 
1966 International Covenants ‘the state parties’, in the 1993 Vienna Declaration, it is named as 
‘governments’. Whatever the definition of state might be, the main documents emanated from 
the UN impose on States the priority of protection and promotion of human rights. Furthermore, 
it entails the duty of endorsing such documents within the States territorial boundaries. At this 
point, the role of the legislator is relevant, as mentioned before, to enshrine the ideal of human 
rights into the positive law, which is the law imposed by the State.  
Moreover, a reading of the main documents on human rights shows that the ideal of human 
rights, as a universal right has evolved since 1948 with the Universal Declaration of Human 
Rights, being reiterated in the International Covenants in 1966 and finally being confirmed by 
the Vienna Declaration of 1993. By an evolution of human rights, I mean that the documents 
cited above have been further elaborated, deepened and described and therefore draw alongside 
the worldly historical development in the second half of the XX century. The Vienna Declaration 
not only reaffirms the principles embedded in the documents cited, but it also includes the ideals 
of the Declaration on the Right to Development (1986), and touches explicitly issues more 
 
61 Although Fernando Collor played a major role in the implementation of human rights in Brazil, his mandate ended two 
years earlier than it was expected to because of an impeachment from the population. Collor was accused of corruption at 
the government level. Paradoxically, his main campaign discourse was based on the combat of corruption in Brazil.  He 
governed Brazil from 15/03/1990 to 02/10/1992 
62 United Nations, General Assembly, A/CONF. 157/23, July 12th 1993, Vienna Declaration, and Programme of Action. 
The actual resolution on the World Conference on Human Rights was established on February 14th 1994, A/RES/48/121 at 
the General Assembly, United Nations. For my study I will focus on the Vienna Declaration and Programme of Action.  
 The first World Conference on Human Rights was realized in Iran in 1968.  
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sensitive at the end of XX century than in 1948, such as poverty (art.14), terrorism (art.17), 
sexual harassment (art.18), child (art.21), migrant workers (art.24), ethnic cleansing (art.28), 
trade relations (art.31), and environment (art.11). The preamble of Vienna Declaration states 
such change in the international scenery63.  
I argue that it is amidst the centrality of the human rights discourse in the international 
forum in the 1990’s that the child arose as an object of law worldwide. The child is not the only 
subject to protection as showed in the Vienna Declaration, but it gains support as more and more 
countries ratify the International Convention on the Rights of the Child within their boundaries 
in the 1990’s.  
For instance, in 1994, in the speech held at the General Assembly64, the Brazilian speaker 
Lindgren Alves stated that the protection of the child had become, since 1989, both a legal and 
political priority throughout the world with the enactments of various instruments and political 
forums protecting the child65. However, Alves claims that despite the efforts, children continue 
to be targets of abuse and violence all over the world. As for Brazil’s efforts in protecting the 
child, Alves claimed that the Brazilian government was ‘attempting to formulate appropriate 
economic and social policies in a difficult context of economic and social crises’.  
For example, Alves described the efforts of the Brazilian government’s program to supply 
food to under-nourished children in the poorest regions of the country. The program benefited 
six million children and mothers. In addition, Alves claimed that the Brazilian government 
wishes to give all children access to all rights, including social, economic, and cultural rights.  
In 1995, the United Nations reported the difficulties in the realization of the rights of the 
child set forth in the Convention. Among the obstacles, it names street children, pornography, 
prostitution, child labor, and children who were victims of armed conflicts, violence or domestic 
abuse. Since Brazil had signed and ratified the Convention on the Rights of the Child already in 
1990, the Brazilian speaker, Sabóia 66 , urged the international community to realize the 
importance of the full and prompt implementation of the Convention throughout the world. In 
addition, the Brazilian representative stated that it was essential that States withdraw any 
reservations they might have formulated towards the Convention. Sabóia also addresses the 
importance of international organizations role (ILO and UNICEF) in the fight against child work 
and the alleviation of child poverty.  
 
63 ‘Considering the major changes taking place on the international scene, and the aspirations of all the peoples, for an 
international order based on the principles enshrined in the Charter of the United Nations’ (…). 
 
64 United Nations General Assembly, 49th session. November 14th 1994. A/C.3/49/SR.29 –agenda item 101:promotion and 
protection of the rights of children. 
65 The rights of the child have been reaffirmed in the 1993 Vienna Declaration; the World Summit for Children (1990); 
and the World Declaration on the Survival, Protection, and Development of Children. 
66 United Nations General Assembly, 50th session. November 21st 1995. A/C.3/50/SR.34 –agenda item 110:promotion and 
protection of the rights of children 
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Speaking on behalf of Brazil’s efforts, Sabóia argued that the Brazilian government was 
cooperating with NGOs, establishing programs to alleviate child poverty and launching 
campaigns against child labor and child prostitution. Sabóia attacked sex tourism as a form of 
child exploitation and stressed that, due to its transnational implications the international 
community must tackle it.   
On the issue of human rights, the Brazilian speaker, Luiz Lampréia, spoke of the new 
president67, Fernando Henrique Cardoso and his administration, and that they would secure an 
image of renovation and stability in the external ambit. Lampréia stated that democracy was 
continuing to grow in Brazil and exalted as well the strengthening of the institutional framework, 
which together with a progress in the social sphere was generating a renewed sense of citizenship 
among Brazilians (FUNAG 1995:576). Lastly, Lampréia pledged that the Cardoso’s government 
was proposing a legislation that will ensure the full observance of human rights. It included 
human rights policies based on transparency and cooperation with civil society. 
In fact, in Brazil, in 1996, the president Fernando Henrique Cardoso established the 
National Program of Human Rights (PNDH) (decree nr. 1.904) with the purpose of accelerating 
the implementation of human rights in Brazil. The program had, among other goals a) the 
identification of the main obstacles in the promotion and defense of the human rights in the 
country b) the implementation of international declarations and acts, with the Brazilian adhesion, 
related with human rights.    
In the speeches held on the rights of the child in the period 1997-199968 by the Brazilian 
speaker, Nicodemos, she maintained that ‘although the Convention on the Rights of the Child 
had almost reached universal ratification, there was still a glaring gap between the principles 
enshrined in the Convention and the daily violations of children’s basic rights worldwide’. For 
instance, Nicodemos cited the pervasive phenomenon of child work mainly in developing 
countries; the presence of children in the illegal sex market and the large number of children 
infected with HIV.  
As for Brazil’s efforts, Nicodemos was optimistic, communicating the improving results of 
the child’s situation in Brazil, such as the decreasing rates in child mortality69, an increase in 
basic education funds from $80 per child per year to $300, as well as an increase of over 100% 
in the number of community health workers in 1998.    
 
67 Fernando Henrique Cardoso (FHC) was elected president in Brazil in 1995. Cardoso, a renowned sociologist, became 
popular in 1994 with the implementation of a plan to control inflation and stabilize the economy (Plano Real). He was re-
elected in the 1999 continuing his presidency until 2003. Cardoso continued the privatization plan initiated by color in 
1990.  
68 United Nations General Assembly 52nd session October 30th 1997- A/C3/52/SR.20 
United Nations General Assembly 53rd session October 21st 1998 – A/C3/53/SR.19 
United Nations General Assembly 54th session October 27th 1999- A/C3/54/SR.24 
All the speeches had the Agenda item: Promotions and protection of the rights of children’. 
69 (The mortality rate was 41 children per one thousand in 1992, it fell to 31 in 1994, and to 17.6 in 1996) which can be 
said to be a significant progress in a short period of time.  
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As for international law, Nicodemos, on Brazil’s behalf, welcomed the International Labor 
Organization Convention on child labor in Brazil, emphasizing the constitutional amendment 
that had raised the minimum working age to 16 years. 
Indeed, the president Fernando H. Cardoso sanctioned in Brazil in 2000 (decree nr.3.597) 
the Convention no. 182 ‘the Convention regarding the prohibition of the worst forms of infantile 
work and the immediate action for its elimination’. In addition, president Cardoso approved in 
2002 (decree nr.4.134) the Convention no. 138 ‘the Convention regarding the minimum age of 
admission to the job’. 
The ILO had already established Convention no. 138 in 1973, but it had no impact on the 
Brazilian law before the 1990’s, like other major international laws on human rights mentioned 
previously.  
In fact, prior to the ratification of the Convention no.138 in Brazil, the constitutional 
amendment no. 20 (15/12/1998) changed the minimum age to work in Brazil from 14 to 16 years 
old. It altered therefore the art.227 §3º I in the Constitution. 
Other accomplishments by Fernando Henrique Cardoso in the field of human rights was in 
1999 with the ratification of the additional protocol to the American convention on human rights 
in the areas of economic, social and cultural rights “protocol of San Salvador” (executive decree 
nr.3.321 on 30/12/1999) and in 2002 when the president in his second mandate, established a 
new National Program of Human Rights (PNDH) (decree nr. 4.229).  
A main goal of the new PNDH was ‘the promotion of the conception of human rights as a 
group of universal rights, indivisible and interdependent, comprising the civil, political, social, 
cultural and economical rights’ (PNDH 2002 art. 2º I). Thus, the program reflects clearly the 
conceptualization of human rights of the article 5º of the Vienna Declaration (1993) (see 
appendix 10). 
In 2003, in a speech regarding the rights of the child, the Brazilian speaker Estrada Meyer, 
reaffirmed the importance of the international law in the Brazilian law by stating that not only 
the protection of the rights of the child lay at the core of Brazil’s social and human rights polices, 
but also that the International Convention on the Rights of the Child was a continuing source of 
inspiration for Brazil’ legislative authorities70. Estrada Meyer cited for example Brazil’s political 
will to comply with the Convention’s two Optional Protocols. 
Transparency was also an important element in Estrada Meyer’s speech when he welcomed the UN 
Special Rapporteur to visit Brazil in the same year to assess the issue of sale of children, child 
prostitution, and child pornography.   
In addition to Brazil’s efforts in 2003, Estrada Meyer pointed out Brazil’s ‘Zero Hunger’ 
program to eradicate hunger within the country, and where children were given a high priority. 
 
70 United Nations General Assembly 58th session, October 17th 2003- A/C3/58/SR.16 
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Indeed, in 2004 in Brazil, now with a newly elected president, Luiz I. Lula da Silva71,continued 
the ratifications of the earlier presidents on the issue of the protection of the child. President Lula 
approved in 2004 both Optional Protocols72 (decree nr. 5.007 and 5.006), which were established 
in the United Nations in 2000. 
As showed through the speeches in the General Assembly and the consequent ratification 
in the Brazilian law, the subject of human rights became increasingly embedded in the Brazilian 
government’s foreign affairs and in the domestic agenda.  
As for the rights of the child, Brazil has not only contributed positively in the debate of this 
group in the General Assembly, but has also ratified the diverse international agreements in the 
Brazilian law. Moreover, the Brazilian government has set up several national institutions to 
protect the rights of the child in Brazil.  
It can be argued that the particular increased interest for the protection of the rights of the 
child in Brazil not only follows the international law resolutions, but also because of the 
increased interest in the protection of human rights such as the ratifications of the International 
Covenants and the American Convention on Human Rights in 1992.  
Pinheiro (2000) points out that the subject of human rights became increasingly embedded 
in the Brazilian political agenda since 1985, although starting timidly with President José Sarney 
(1985-90) and getting strength with the president Fernando Collor (1990-92) and finally getting 
greater support during the Fernando Henrique Cardoso’s administration (1994-2000).  
 
Appendix 11 depicts an overview on the main laws on human rights and rights of the child 
at the international level and their applicability in Brazil.  
As the table shows, the main international treaties were ratified in Brazil in the 1990’s, 
although some of the international treaties date back to the 1960’s and 1970’s when Brazil was 
ruled by the military rule and therefore had no effect whatsoever in Brazil. The treaties were only 
ratified in Brazil after the return of democracy in 1985, followed by the promulgation of the 
Constitution in 1988, and the priority given to human rights by the subsequent presidents since 
then. By starting with the neo-liberal president Fernando Collor in early 1990’s and continuing 
with the vice-president, Itamar Franco (1992-95), followed by the twice elected president, 
Fernando Henrique Cardoso (1995-1999), and finally by the Labor Party elected president, Luiz 
I. Lula da Silva, the consolidation of human rights and the rights of the child in Brazil came 
about, despite the diverse political ideologies. 
 
71 Luiz Inácio Lula da Silva becomes president of Brazil on January 1st 2003.  
72Optional Protocol to the convention on the rights of the child ‘On the sale of children, child prostitution and child 
pornography’ (A/RES/54/263).  
Optional Protocol to the convention on the rights of the child ‘On the involvement of children in armed conflict’ 
(A/RES/54/263) 
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Besides the ratifications of international agreements in the Brazilin law, this section has 
also revealed that in the period 1990-2004 the State had strengthened its institutional 
framework73 on the national level in the promotion of human rights, and in the protection on the 
rights of the child74.  
According to Pinheiro (2000), one explanation for the politicians’ interest in human rights 
in Brazil accrues “the integration of Brazil into an increasingly globalized world economic order 
and their appreciation that democratic transition and the promotion of human rights were 
inseparable in the international arena” (Pinheiro 2000:19). Pinheiro’s claim is that the positive 
image of Brazil on the international plan as a renewed democratic country promoting the 
fundamental rights of its citizens, is essential to the country’s development. The Brazilian 
government, by portraying qualities of democratic principles can be also seen as an essential 
criterion for Brazil to restore a positive image internationally with the objective to establish 
credibility with international institutions such as the IMF and the World Bank, as well as to 
attract private foreign investors.  
Despite the positive participation of Brazil in the General Assembly and the consequent 
ratification of main international agreements as well as the strengthening of the institutional 
framework in Brazil, violations of human rights and the rights of the child are still pervasive in 
Brazil, as demonstrated in chapter one. 
It may be argued that to date it is too early to assess the impact of human rights policies in 
Brazil considering the country’s chronic unstable economic conditions and the relatively recent 
return of democracy. Nevertheless, the information described in chapter one on the violations on 
human rights and the rights of the child may provide an indication of the extent of the large 
discrepancy existing between the social reality and the law.  
The positive image depicted by the Brazilian speaker in the General Assembly (1997-99) 
on Brazil’s efforts to promote the rights of the child, may indicate some level of progress 
towards the protection of this group. I argue, however, that the efforts to promote the rights of 
the child can be best measured by taking into consideration the actual demands of the needs of 
this population. So far, as showed in chapter one, the actual needs75 of the poor majority of 
children in Brazil are seemingly greater than what is provided for them. In chapter four, I intend 
to investigate the barriers the most vulnerable group of children (the children-of-the-street) face 
in attaining their fundamental rights in the city of São Paulo.  
 
73 By institutional framework I understand the establishing and monitoring of specific programs, institutions and policies 
to attend a policy goal. 
74 The establishing of the Special Secretary of the Human Rights in 1993; the National Program of Human Rights   in 
1996 and 2002; the National Council of the Rights of the Child and the Adolescent in 1991, and the National Program of 
Primary Attention to the Child and the Adolescent in 1993. 
 
75 Such as health, nutrition and education (understood not only as enrollment in the school, but also as maintaining school 
attendance and fulfilling the fundamental education (8 years of schooling)).   
 48
                                                
The study of the speeches has also shown that since 1986, Brazilian officials in the General 
Assembly made regular references to three main issues when speaking of human rights in Brazil, 
namely, a) the importance of integrating Brazil in the international order, especially the 
economic order; b) promoting economic development in Brazil and c) the foreign debt burden, as 
counteracting factors in the promotion of the interdependence of social, economic, political and 
civil rights citizens in Brazil.   
The study has also showed the frequent dichotomy used by Brazilian speakers when 
depicting the discrepancy between goals and the reality in Brazil in the issue of human rights. In 
1986, it was expressed in the insignificance of enforcing political and civil rights without 
guaranteeing the social and economic rights to the population. Interdependence among the 
diverse rights was the missing link to the realization of full human rights in Brazil.  
In 1992, the speaker stated the gap between what is achievable and what is desirable in the 
realization of human rights. The speaker not only defended the universality of human rights, but 
also argued about the importance of interdependence of rights: ‘the full enjoyment of individual 
rights requires material conditions of social and economic organization grounded in the idea of 
justice’ (FUNAG 1995:538). 
Likewise, the speaker in 1998, referring to the Convention on the Rights of the Child a 
decade after its enactment, claimed that despite the almost universal ratification of the 
Convention ‘there was still a wide gap between its lofty principles and the reality of children’s 
lives’76. The speaker referred i.e. to child prostitution, child pornography, child labor, and etc. 
3.3.  The development of rights in Brazil 
The socio economic disparity existing in Brazil ought to be seen in light of Brazil’s 
commitment to the UN General Assembly and the ratification of the main international 
documents in the Brazilian law, which reveals contrasting realities. Despite political willingness 
and legal procedures being followed through the ratification process, as well as the 
implementation of programs on child protection in the national plan, currently in Brazil, there 
still persists serious violations on the rights of the child, which was demonstrated in chapter one.   
In light of the gap existing between the political intention and the written law on one hand, 
and the continuing ineffectiveness in the protection of the child’s rights on the other, I would like 
to reflect on the manner in which the law in Brazil has been used to steer society along the 
Brazilian history.  
In this section, I intend to understand what the vision of the law on citizenship rights and 
human rights was like prior to 1990. For instance, the 1988 Constitution portrays the novelty??? 
of the child as an object of law (chapter VII, art. 227). Likewise, the Constitution states that 
 
76 United Nations General Assembly 53rd session – November 9th 1998. A/C3/53/SR.19 
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Brazil is governed by its international relations following the prevalence of human rights (Title I, 
art.4º. II). Consequently, these changes have provided the base to the Statute of the Child and 
Adolescent, to position the child as subject of rights and as human beings in development. 
 The child and adolescent have the right to freedom, respect and dignity as human 
beings in the process of development and as the subjects of civil, human and 
social rights guarantied by the Constitution and in law 
(Statute of the Child and Adolescent, 1990, Art. 15º) 
 I would like to sketch hereon the main changes in the Brazilian Constitutions on rights 
issues. Since the independence from Portugal in 1822, Brazil has had seven Constitutions, where 
four of them were promulgated (in 1891, 1934, 1946, and the actual in 1988). Promulgated 
Constitutions, also called democratic or popular, are the result of popular assemblies, elected 
with the purpose of elaborating the Constitution.  
The remaining three Constitutions were granted (in 1824, 1937, 1967 and the constitutional 
amendment nr. 1/1969), that is, steams from the sovereign, or authority that governs, and were 
established without the population participation (Moraes 2005:5).  
Since the first Constitution in 1824 to the present one in 1988, the political regime in 
Brazil has experienced successive transformations. It started as a monarchy in the 1824 
Constitution, to a federal state in the 1891 Constitution. In the 1937 Constitution, Brazil was 
heavily influenced by corporatism and in the 1967 Constitution the country was ruled by the 
military regime, which lasted until 1985. Finally, the 1988 Constitution set a new parameter in 
the state-society relations, with the rebirth of the democratic state.  
In Brazil’s first Constitution (March 25th 1824) according to Mazzuoli (2002:26) 
citizenship is regarded as nationality, that is those that are born in Brazil or foreigners who have 
been naturalized as Brazilian citizens (Constitution 1824, title 2º, art. 6). The Constitution states 
as well that citizenship rights can be suspended or lost. Cases of loss of citizenship rights imply 
naturalization in a foreign country; those who are expelled from Brazil; and those who receive 
privileges from another country without permission from the Emperor. Cases of suspension of 
exercising political rights are of physical or moral incapacity or imprisonment (Constitution 
1824, title 2º, art. 7º and 8º). According to Mazzuoli (2002:26), in the 1824 Constitution, 
citizenship is divided into active and inactive citizens, whereas active citizens are those who 
enjoy political rights and inactive citizens are those who do not. “The citizen would have a plus 
in relation to the man, consisting in the entitlement of rights in the political order, in the 
participation of the life of the society and in the wealth detention, forming a special caste then 
and more favored, different from the rest of the great and needy popular crowd, just considered 
as simple individuals (Mazzuoli 2002:27). 
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Those who enjoy political rights are Brazilian citizens and foreigners who have become 
naturalized Brazilians (Constitution 1824, chapter VI, Elections, art. 91º), whereas inactive 
citizens who are not entitled to vote are servants, clerics, and those who do not have a minimum 
net income of hundred thousand Réis77 (Constitution 1824, Chapter VI, Elections, art. 92º). 
In Brazil’s second Constitution (February 24th 1891) the number of inactive citizens increases, 
further excluding from political rights (that is, to vote in federal or the state elections), the homeless, 
the illiterate, the ordinary soldier, and the clerics (Constitution 1891, art. 70º). 
It was in the 1891 Constitution, that the Declaration of Rights first appears in the 
Constitution. Article 72º deserves attention, where the Constitution ensures fundamental rights: 
The Constitution assures Brazilians and resident foreigners in the country, the 
inviolability of the rights to freedom, to individual safety, and to property, with the 
following terms: 
§ 1º - Nobody can be forced to do or not doing something if not within the power 
of the law.    
§ 2º - All are equal before the law. 
The Republic doesn't admit birth privileges, ignores nobility privileges and it 
extinguishes the existing honorific orders and all their prerogatives and 
privileges, as well as noble titles and of those of Council. 
(Constitution 1891, section II, art. 72º). 
It is important to draw attention at this point, to the fact that the Constitution does not make 
specific reference whatsoever to slaves, race or color, although slavery had been abolished three 
years earlier (on May 13th 1888). The 1891 Constitution, declares however the right to freedom 
(art. 72º.) and equality, although its interpretation can be seen in the light of the change from 
monarchy to federalism, which took place in 1889. Although all are equal before the law, there 
are restrictions on who is eligible to vote. For instance, it would still be 43 years before women 
were allowed the right to vote.  
In the third Constitution (July 16th 1934) there are some modifications compared to the 
previous Constitutions with regard to citizenship rights. Firstly, the legal age to be eligible to 
vote has decreased from 25 years old in 1824 to 18 years old in 1934 as showed below:  
The following are excluded from voting in the Parochial Assemblies: 
Those under twenty-five years-old, not including the married ones; and military 
officers over twenty-one years old; the graduated Bachelors, and clergymen of 
sacred orders’. 
  (Constitution 1824, Chapter VI, art. 92º. I) 
Voters are the citizens over 21 year-old that are registered78 in the form of the 
law.  
(Constitution 1891, Title IV, Section I, art. 70º.) 
 
77‘Réis’ was the currency in the monarchy period. Brazil has since then changed its currency several times, such as to 
‘Cruzeiro’, ‘Cruzado’, and since 1994 has adopted the ‘Real’.  
78 Registered means that the voter has to be enrolled in the municipality/county in order to vote in that specific geographic 
area.  
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Voters are the Brazilians of either sex, over 18 years old that are registered in the 
form of the law. 
(Constitution 1934, Title III, Chapter I, art. 108º.) 
 
As shown above, it was not only age that was relevant for the political right of voting, but 
also marital status and occupation. This view has changed over time as the different articles 
show, to include younger people and women, but the homeless and the illiterate were still 
excluded from political rights. Although it is not explicit in the Constitutions of 1824 and 1891 
that women were not eligible to vote, they become eligible in 193479.  
In addition, voting became obligatory for both men and women who are public employees 
(art. 109º). Whereas in the two earlier Constitutions the suspension of citizenship rights took 
place in case of physical or moral incapacity, in the 1934 Constitution, the suspension of political 
rights took place in case of ‘absolute civil incapacity’ (Constitution 1934, art. 110º a.). 
In 1934, there was a switch from ‘declaration of rights’ to ‘individual rights’ which was 
reflected not only in the extension of rights, but in the specificity of the rights. For instance, 
while the 1891 constitution declares that - ‘All are equal before the law’ (Constitution 1891, 
section II, art. 72º, § 2º), while it makes reference to the extinguishing of the noble rights; in the 
1934 Constitution, equality becomes a component of the rights including the different layers of 
society and ideological beliefs.   
 All are equal before the law. There won't be privileges, nor distinctions, because 
of birth, sex, race, own professions or of the parents, social class, wealth, 
religious faiths or political ideas. 
(Constitution 1934, Chapter II, art. 113º, 1.) 
In the 1934 Constitution, child labor was already forbidden to children under 14 years old 
(Constitution 1934, title IV, art.120 §1º d)). 
In Brazil’s 5th Constitution (September 18th 1946), the political rights are described under 
‘Nationality and Citizenship’, which already changed in the 1937 Constitution. Illiterates were 
still forbidden to vote, while the homeless does not appear as ineligible as previously. However, 
the right to vote now requires that citizens are able to express themselves in the national 
language (Constitution 1946 art.132 II). The eligible age to vote consolidates at 18 years old as 
stated in the 1934 Constitution voting was now obligatory (art.133). 
 
79 In the same year, Carlota Pereira de Queirós became the first woman elected as federal deputy in the Brazilian history 
(Dimenstein, 2003b: 56).  
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Brazil’s last and current Constitution was promulgated on October 5th 198880. The change 
to the democracy regime in 1985 had therefore paved the way to changes in the relationship 
between the state and citizens, which resulted in the renewing of the Constitution in 1988.   
Contrary to the previous Constitutions in the history of Brazil, the 1988 Constitution places 
the individual already in its first two titles: Title I (Fundamental Principles) and Title II 
(Fundamental Rights and Guarantees).   
In Title I, the Constitution states that the Republic of Brazil has among its fundamental 
principles the citizenship (art. 1º, II), human dignity (art. 1º, III), and the prevalence of human 
rights (art. 4º, II).  
In Title II, the Constitution states the fundamental rights and guarantees which are a) the 
individuals and collective rights and duties (chapter I); b) the social rights (chapter II); c) the 
nationality (chapter III) and d) the political rights (chapter IV). In this Constitution, therefore, 
citizenship embraces a broader meaning of rights. 
As I have introduced previously, the individual rights require a negative action from the 
State, understood as a limitation of the State in relation to the citizen. This is represented in 
article 5º (see box 1), which are the individual rights, containing a total of 77 detailed clauses 
covering a wide range of rights, ranging for example, from equality between men and women in 
terms of rights and duties (art. 5º, I) to the right not to be submitted to torture or inhumane 
treatment (art. 5º, III), as well as the condemning and punishment of discrimination and racism 
(art. 5º, XLI and XLII), to name a few. Individual rights are therefore related to freedom, 
equality, safety, and right to propriety; and contrary to social rights, it does not require the 
intervention of the State (Filho 1999:2).  
The social rights are represented in article 6º (see box 1) which is characterized by services 
to society by public authorities and should be seen as means or instrument in order to enjoy and 
exercise individual rights, such as freedom of expression, freedom of religious, philosophical and 
political aspirations, etc (Silveira 1997:2). In Brazil, the labor rights predominate in the 
entitlement of social rights in the Constitution with 34 clauses alone including union membership 
rights, and the rights to strike. The other social rights named in article 6º such as education, 
health, infancy, etc, are described further in Title VIII (Social Order).   
Therefore, the Brazilian Constitution compiles both individual rights (political and civil 
rights) and collective rights (social rights) as fundamental rights and guarantees. According to 
Mazzuoli (2002), the 1988 Constitution is the first to incorporate the social rights in the 
fundamental rights (while in the previous Constitution it was incorporated in the chapter of 
 
80 It has 250 articles and until 10/08/2005 there have been 48 amendments added to it (www.presidencia.gov.br). It 
is considered one of the longest Constitutions in the world. 
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economic and social order) combining therefore the value of freedom (civil and political rights) 
to the value of equality (social, economic and cultural rights) (Mazzuoli 2002:112).  
I would like to discuss now the importance of international treaties for the Brazilian law. 
Ariosi (2004:2) inquires whether the International Law and the national law of each State are two 
distinct legal orders or are the sources of the same law. Ariosi claims that the evolution of the 
International Law has created cohesion between the two orders (internal and external). However, 
tension can also occur where there is a conflict of interest between the two orders.  
According to Meijknecht (2001:6), States with a dualistic system, view the national legal 
system and the international legal system as two separate entities with separate subjects. Dualism 
therefore shields States from direct interference by international law. In opposition to the 
dualistic system, the monist State view the international legal order and all national legal order as 
component parts of one single legal order in which international law has a certain supremacy. 
The issue of the incorporation of international treaties on human rights issues in Brazil has 
been a most controversial one in the 1990’s. The discussion has been about which status the 
international treaties would have in the Brazilian law and secondly how immediate the treaties 
would be part of the domestic law. In December 8th 2004, the Constitutional Amendment 
number 45, added the §3 in article 5º in the Constitution (see box 1). Nevertheless, according to 
some authors (Mazzuoli 2005; Lopes 2005) the addition of the §3 can be conflicting with the 
existing art. 4º (II) and art. 5º § 1 and § 2. 
An understanding of the incorporation of international treaties in the Brazilian law requires 
the simultaneous reading of determined articles in the Constitution for a full comprehension. Box 
one assembles the main articles in the ratification process of international treaties in Brazil 
particularly in human rights issues.  
According to Moraes (2005:616), the Constitutional Amendment number 45 from 
December 2004, gave the National Congress81 the possibility to incorporate international treaties 
and conventions on human rights in the Brazilian law, having a constitutional status based on §3, 
art. 5° or as ordinary status based on art.49 (I). Moraes states that the power given to the 
National Congress in §3, art.5 is only valid in cases of international treaties on human rights. The 
incorporation of international treaties based on §3, art. 5° is equivalent to a constitutional 
amendment (Moraes 2005:618). 
As a rule, according to Moraes, the National Congress can approve an international act 
without the promulgation of the president based on art. 49, I. However, it still needs the approval 
of the president in order for the international treaty be ratified, according to the power given to 
the president in art. 84, VIII. 
 
81 The Legislative Power in Brazil is exercised by the National Congress which is composed of the Deputies 
Chambers and the Federal Senate. 
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Moraes concludes that in Brazil there is a moderate dualism, since the incorporation of 
international treaties requires first the approval of the National Congress, and thereafter the 
promulgation by the president (Moraes 2005:617). Therefore, although Brazil has signed an 
international treaty, it does mean that it is automatically incorporated in the domestic law. It 
requires a process of internalization of the international treaty by the National Congress 
(Legislative Power) and the president (Executive Power). 
According to Lopes (2005:5) the interpretation of the §3 in  art.5º is that the international 
treaties which have not gone through the process stipulated in the §3, art.5 will not have the 
constitutional status. 
Lopes’ remark is important because the international laws described in appendix 11, on the 
applicability of international treaties in Brazil prior to the constitutional amendment nr.45, have 
not gone through the process of constitutional amendment. The laws described in the appendix 
11, have been through approval in the National Congress and ratified by the president.  
Lopes argues, that the international treaties ratified prior to the constitutional amendment 
nr.45 do have constitutional status. Lopes claim that this is possible thanks to the art. 60, §4°, IV 
(see box 1) which is a petrous clause82. Therefore, according to Lopes (2005:5), the international 
treaties ratified by Brazil prior to the amendment nr. 45 on the issues of human rights, belongs to 
the individual rights and guaranties and therefore cannot be changed. Lopes argues though that 
the amendment is valid to ratifications only after the amendment in 2004.  
It is important to include here the discussion of the status of the international treaties in 
Brazil before the amendment nr.45. In fact, the international treaties showed in appendix 11 were 
ratified by Brazil before 2004, which is before the amendment occurred.  
According to several authors, such as Cancado Trindade (1996:4), Pfeiffer & Agazzi 
(1998:2) and Mazzuoli (2000:5) the international treaties signed by Brazil should have 
immediate application. These authors assessment is based on the interpretation of art.4° II and § 
1 and § 2 in art.5° (see box 1 below). 
According to Mazzuoli (2005: 90-91) the §2º in art. 5º is an open clause in the Constitution 
offering double normative source since it states that ‘the rights and warranties expressed in this 
Constitution do not exclude others recurrent of the regime’ (my emphasis). To state that ‘do not 
exclude’, according to Mazzuoli, means that the Constitution permits that international rights on 
human rights ratified by Brazil ‘are included’ in the national law, as if it was written in the 
Constitution. Therefore, the international treaties on human rights issues which Brazil has signed 
 
82  Petrous clause (cláusula pétrea) is an unalterable constitutional tool, which can not even be altered by a 
constitutional amendment. The objective of the legislator, in this case, it is of impeding reckless innovations in 
crucial subjects for the citizenship or the own State.  
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expand the ‘constitutionality block’ (ibid.90). In case of conflict between the international law 
and the domestic law, must prevail the norm which is most favorable to the individual (ibid. 91). 
According to Pfeiffer & Agazzi (1998:2-3) the applicability of international treaties on 
human rights in Brazil should have immediate application based on § 1° of art. 5º. It means that 
the ratification by Brazil determines the incorporation in the national law which makes the 
intermediary legislative process in Brazil unnecessary (ibid. 6).  
In discussing the hierarchical status of international treaties of human rights in the national law, 
Mazzuoli (2005:97) argues that the including of the §3 of art. 5º “brings the old and ingrained 
rancidity of the already outdated notion of absolute sovereignty”. Mazzuolli criticizes the Brazilian 
legislators’ lack of knowledge of supra-constitutional status of international treaties of human rights 
– ‘jus cogens83’ stipulated in the Vienna Declaration. 
Without the process of a constitutional amendment stipulated in §3 of art. 5º, the 
international treaties on human rights only have an infra-constitutional status (ordinary law) 
(ibid.97).  
It is therefore feasible to argue that the insertion of §3 of art. 5º changed from a monist 
system to a dualistic system. I would like to add that an interpretation of art. 4 (II) and art. 5 § 1 
and § 2 can be seen in accordance with the efforts of Brazilian representatives in the United 
Nations system, to promote human rights in Brazil and include Brazil in the international system 
as a State attempting to promote human rights principles despite economic and social barriers. 
The insertion of §3 of art. 5º appears as counteracting the internationalization of human 
rights within the territory of Brazil. The international treaties on human rights which appeared to 
have immediate effect after ratification are now subject to the Legislative process in order to 
achieve constitutional status.  
 
 
 
 
 
 
 
 
 
 
83 Jus Cogens: Latin meaning "compelling law." This "higher law" may not be violated by any country. For example, 
genocide or slave trade may be considered to go against jus cogens. It is therefore the principles that have special 
obligatory force.  
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Box 1.  Main articles in the Brazilian Constitution concerning the ratification 
process of international treaties (1988) 
Fundamental Principles 
Art. 1º The Federal Republic of Brazil formed by the indissoluble union of States and Municipalities and of the 
Federal District, is constituted in the Democratic State of Law and has as foundations:   
II - the citizenship   
III - the human person's dignity 
Art. 4º The Federal Republic of Brazil is governed in its international relationships by the following 
principles:   
II - prevalence of the human rights’. 
Fundamental Rights and Guarantees 
Art.5º All are equal before the law, without distinction of any nature, guaranteeing Brazilians themselves and the 
resident foreigners in the Country, the inviolability of the right to life, freedom, equality, security and property, 
in the following terms: 
      (…) 
Art. 5º § 1° The defining norms of the rights and fundamental guarantees have immediate application. 
              § 2° The rights and warranties expressed in this Constitution do not exclude others recurrent of the 
regime and the principles adopted or, of the international treaties which the Federal Republic of Brazil is part of’. 
            § 3°The treaties and international conventions on human rights that are approved, in each House of the 
National Congress, in two shifts, for 3/5 of the votes of the respective members, will be equivalent to the 
constitutional amendments84.       
           
 Art. 6º The education, the health, the work, the housing85, the leisure, the security, the social welfare, the 
protection to the maternity and infancy, the assistance to the abandoned ones are social rights, in the form of this 
Constitution. 
The Organization of the State 
Art. 21 It is the responsibility of the Union:   
I - To maintain relationships with foreigner States and to participate in international organizations. 
The Organization of the Powers 
Art. 49 It is the exclusive competence of the National Congress:   
I - To resolve definitively treaties, agreements or international acts that result in responsibilities or grievous 
commitments to the national patrimony. 
Art.60  The Constitution can be amended by proposal:  
              (…) 
§ 4° It won't be the object of deliberation the proposal of amendment tending to abolish:   
          IV - The rights and individual guaranties. 
Art. 84 It is the sole responsibility of the president of the Republic:   
VIII - To celebrate treaties, conventions and international acts, subject to the countersignature of the National 
Congress.  
 
Source: Federal Constitution of Brazil (1988) 
              (Moraes 2005:616-618) 
3.3.3.  The Statute of the Child and Adolescent 
When the Brazilian president Fernando Collor ratified the International Convention on the 
Rights of the Child by the UN, Brazil had committed, therefore, to follow and implement the 
standards set by in the international forum on the protection of the child. It is imperative here 
to depict a brief social-political-legal history of the rights of the child in Brazil in order to 
understand the current view on the rights of the child, especially vis-à-vis the street children’s 
                                                 
84 Constitutional Amendment number 45 from December 30, 2004. 
85 Housing as a social right was incorporated in the Constitution through a constitutional amendment nr. 26 on 
February 14th 2000. Obviously such a change in the constitution is necessary. I find it unbelievable that legislators 
when formulating the original text in 1987-88 did not see the housing problem in Brazil as a social right. As pointed 
out by the economist Celso  Furtado (2002), there is a large housing deficit in Brazil when we refer to the poorest 30% 
of the population (50 million people) who cannot even afford to pay the house rent, and much less to own a house 
(Furtado 2002:18).   
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rights. For Brazil has namely a peculiar tradition compared to international standards 
regarding the protection of the child. Literally speaking, it is like putting a new label on an old 
bottle.  
According to Silva (2001), the rights of the child in Brazil have been enacted under 
three different doctrines along the XX century, which are the ‘Right of the Minor Doctrine’ 
(1927), the ‘Anomalous Situation Doctrine’ (1979), and in the end of the XX century, the 
‘Integral Protection Doctrine’ (1990)86. 
Since 1916 there has been a Civil Code effective in Brazil, which regulates the 
individual rights, propriety rights, and family rights. The Civil Code was a source of law to 
regulate normal family issues (i.e. divorce and guardianship issues). However, with the 
enactment of the Minors’ Code of 192787 (Código de Menores), there was a dual system of 
treatment for the child. When there was a noncompliance of any obligation stipulated to the 
parents by the Civil Code, as well as an ‘anti-social behavior’ from the child self, then 
according to Silva, “there was a justification for a switch of the guardianship from the 
parents to the judge, and consequently, from the Civil Code to the Minors’ Code”  (Silva 
2001:2). 
The objective of the Minors’ Code (1927) was to give assistance to the neglected or 
delinquent child88. The Minors’ Code furthers defined a child according to age and social 
condition:  
a) Exposed: younger than 7 years. (Chapter III, Art 14.) 
b) Abandoned: younger than 18 years. (Chapter IV, Art 26.) 
c) Idle: the current street children. (Chapter IV, Art 28.) 
d) Beggars: the ones that beg or sell things in the street. (Chapter IV, Art 29.) 
e) Libertines: those that frequent brothels. (Chapter IV, Art 30.) 
According to Silva, in the early XX century, the Minors’ Code was characterized by the 
‘Right of the Minor Doctrine’, which was a derivation of the family rights embedded in the 
Civil Code. According to Santos (1991) the denomination ‘minor’ was officially used to 
differentiate the civil and penal law between the adult and the under aged89 . However, 
historically, the term ‘minor’ becomes associated with a poor childhood. Even in the juridical 
assistance of the child, there can be seen a distinction of treatment, according to the child’s 
social condition. Santos adds ‘the Law Court takes care of the Family Jurisdiction to the 
solution of conflicts related to the normal child, while the Minors Judge assists those of a poor 
 
86 Source: www.senado.gov.br which is the legislative power of the state (in this site there is access to the 3 main laws 
on the rights of the child as well the amendments to it) 
87 Decree nr. 17.943 (October 10th 1927).  
88  Minors Code (1927) Art. 1º. ‘The minor of one sex or another, abandoned or delinquent, less than 18 years of age, 
will be submitted by the competent authority the measures of attendance and protection contained in this code’. 
89 According to the Civil Code in Brazil, a person reaches the civil adulthood at the age of 18 years old and juridical 
adulthood at the age of 21years old.  
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childhood (the abandoned, delinquents, pick pockets, etc.)’ (Santos (1991) in Oliveira 
2003:12) (author’s emphasis).  
In the second Minors’ Code, enacted in 197990, there was a new predominant doctrine 
named the ‘Anomalous Situation Doctrine’, which was the new reference in the legal-social 
treatment of the abandoned or delinquent child. According to Silva (2001), this doctrine stems 
form the ‘Instituto Interamericano del Niño’, an organ belonging to the Organization of 
American States (OAS), of which Brazil is a member. Silva adds that the Brazilian judges 
responsible for the implementation of the Minors’ Code incorporated this doctrine in Brazil 
where there is a legislative tradition to "to take action with respect to the child's problem only 
from the moment the child is to be found in an 'irregular situation' with the family" (Silva 
2001:3).  
 
The denominations given to the child in the Minors’ Code of 1927 which I named 
above, was now under one denomination only, namely, the child in an ‘irregular situation’91. 
In the Minors’ Code of 1979, a minor was considered to be in ‘irregular situation in the 
following circumstances: 
I – Those deprived of essential conditions for the subsistence, health and 
obligatory schooling. 
II - Victims of mistreatment or immoderate punishments imposed by the 
parents or guardian.   
III – Those in moral danger.   
IV – Those deprived of representation or legal assistance, due to eventual lack 
of the parents or guardian.   
V – Those with deviant behavior, because of serious familiar maladjustment or 
community.   
VI - Committer of penal violation. 
(Minors’ Code 1979, art. 2º.) 
Imperative in understanding the changes in the law between the Minors’ Code of 1927 
and the Minors’ Code in 1979 is the change in the political regime that occurred in Brazil in 
1964 when the military took power. Already in the same year the FUNABEM Law nr. 4.513 
(December 1st 1964) was established, which in turn created the FEBEM (juvenile prison) in 
1976, which operated in the federation states. According to Silva (2001) the child’s issue 
(related to the minor) was treated in the national security sphere, which had as base the 
National College War. These state institutions were then characterized by the military 
tradition with emphasis on security, discipline, and obedience. The architectural and 
pedagogic conception of the units of FUNABEM and FEBEM was inspired by the model of 
 
90 Law nr. 6.697 (October 10th 1979). 
91  Minors Code (1979) Art. 1º. This Code delivers assistance, protection, and surveillance to minors.   
I- Up to eighteen years of age, who are in an irregular situation.   
Only paragraph - The measures preventive in character are applied to all minors up to eighteen years old, independent 
of the minor’s situation. 
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evacuated children, or children that became orphans, in the Second World War. A model 
developed by the American psychoanalyst Donald Winnicott (Silva 2001:4-5).  
As with the non-influence of international treaties in the Minors’ Code of 1927, the 
same inaction occurred in the formulation of the Minors’ Code of 1979 with respect to the 
main international treaties declared between 1948 and 1978. Silva (2001:5) points out that 
between 1920 and 1970 the Judiciary Power in Brazil had a tradition to debate its policies 
only in the sphere of the OAS. Silva argues that in the decades of 1960 and 1970 the juvenile 
judges had a great power to both legislate and creating the structures for the assistance to the 
minor. It was also unsure who had jurisdiction over the rights of the child and rights of the 
minor, what resulted in confusion between the executive and judiciary powers. Juvenile 
judges focused on the rights of the minors, assisting minors who committed violations while 
the FUNABEM and FEBEM institutions focused on the policies execution (Silva 2001:6).   
 
According to Dewees & Klees (1995:85-89), in the early 1980’s the recognition of 
change towards the minor had a root in both grassroots organizations and government 
agencies such as FUNABEM, the Social Action Secretariat, but also UNICEF, which resulted 
in a cooperation to study alternatives to the problem of street children in Brazil.  
The result of this cooperation resulted in the First Latin American Seminar on 
Community Alternatives in Attention to Street Boys and Street Girls in 1984 in Brasilia, the 
country’s capital. This seminar brought together street children and their advocates who in 
1985 founded the National Movement of Street Boys and Street Girls (MNMMR). This 
national movement captured a great deal of attention in 1986, when the first national meeting 
was held in Brasilia, gathering 500 street children delegates and street children themselves to 
discus this group’s problems.   
The MNMMR was not alone in the struggle for their rights, for they joined other groups 
such as the National Front for the Defense of the Child and Adolescents Rights, the National 
Council of Brazilian Bishops (CNBB), and the National Order of Attorneys (OAB) to exert 
influence in the writing of the new Constitution in 1987.  
The support of the child’s interest was massive with 200,000 adults and 1.3 million 
children signatures in the petition of draft of the clause protecting the child’s rights (Dewees 
& Klees 1995:86). 
The result was the adoption of the article 227 in the Constitution that states: 
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It is the duty of the family, the society and the State to guarantee the child and 
adolescent, with absolute priority, the right to life, health, nutrition, education, 
leisure, professional training, culture, dignity, respect, liberty, and community 
and family living; as well as protecting them from discrimination, exploitation, 
violence, cruelty and oppression. 
(Constitution 1988, Chapter VII, art. 227º)92
It is feasible to argue at this point, when drawing a parallel between the development of 
international legal references (non Latin American) and the Brazilian legal base of the rights 
of the child, that it has been marked by different views in the XX century. In Brazil, the 
abandoned, neglected and ‘deviant’ child has been viewed by the state as a ‘minor’ which has 
a negative social connotation. For instance, street children fall into this category. The legal 
base for this category of child was the Minors’ Code, whereas the Civil Code regulated child 
affairs in ‘normal families’. 
In 1990, however, the Minors’ Code of 1979 was revoked with the enactment of the 
Statute of the Child and Adolescent (ECA). The ECA followed a new doctrine called the 
‘Integral Protection Doctrine’ adopted by the UN International Convention on the Rights of 
the Child.  
As it is stated in art.1 ‘this Law concerns the full protection of the child and adolescent’. 
The term ‘minor’ is then erased in the new law, as well as the methods of dealing with 
children and adolescents. While the Minors’ Code removed street children from their 
environment for ‘correctional’ purposes, the new statute outlines a hierarchy of protective and 
socio-educative programs designed to assist and educate these young people where they live 
(Dewees & Klees 1995:88). 
The other main difference between the two laws is that while the Minors’ Code (1979) 
view of the child and adolescent was ‘a minor in an irregular situation, and object of judicial 
measures’, the new Statute views the child and adolescent as ‘a subject of rights and a person 
in a definite condition of development’ (Pereira 1998).  
Finally, the Minors’ Code (1979), the mechanism of participation, didn't open space for 
other actors' participation, limiting the powers of the police, the judiciary and the 
administrative authorities. On the new statute, there are three main bodies of participation, 
namely the Council of Rights, the State and the civil society. In the municipal level, it created 
the Guardianship Council, which is formed by citizens chosen by the local community and 
who are charge of protecting the rights of the child (Pereira 1998).  
With reference to the article 393 in the ECA, Vercelone (2005) argues that ´the full 
protection` should be understood as the group of rights belonging only to immature citizens, 
 
92 I find it ironic that the street and working children efforts (as well as their advocates) in the 1980’s had major 
influence in the writing of the children’ rights in the new Constitution, however, they are still to date one of most 
underprivileged group of children and adolescents in Brazil, not including those imprisoned in juvenile prisons.  
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meaning that children and adolescents, who have the right that adults must do things on their 
behalf ( in Cury 2005:32-35).  
Vercelone explains also that despite the fact that children and adolescents are underage, 
it does not exclude their fundamental rights compared to an adult, explicit in article 3. 
Moreover, argues Vercelone, children and adolescents enjoy even more rights than other 
citizens, in order for them to develop their potentialities and become free adult citizens. 
Nonetheless, Vercelone maintains that there is a contradiction between granting all the 
fundamental rights, particularly the freedom and the equality, and at the same time conferring 
special protection on the child. Vercelone means that children need adults, for they are unable 
to grow up on their own. Children need adults who can provide for their needs and adults 
inevitably have instruments of power and authority in relation to the underage (in Cury 
2005:34). Therefore, argues Vercelone, the exercise of fundamental rights given to newborns 
is postponed to a more mature age. The freedom of a child is therefore ‘sui generis’94, since 
the child is entitled to the right of freedom, but cannot exercise this right. 
3.4.  Summary 
This chapter has showed that the concept of citizenship has had different meanings in the 
course of Brazilian history.  It was once mostly related to nationality and political and civil 
rights. Moreover, the entitlement of political rights was once based on income, gender, 
position, and social status. Nevertheless, this conception of rights has changed over time to 
include a broader segment of the population. As for the civil rights, the principle of equality 
goes as back to 1891, although incorporating gradually, along newer editions of Constitutions, 
broader distinctions of equality such as color, social class, etc. 
The 1988 Constitution shows, however, major changes related to citizenship rights and 
human rights by embracing civil, political and social rights as fundamental rights (title II in 
the Constitution). As for human rights, it is the first time it appears explicitly in the 
Constitution, marking the influence of the international law in the Brazil, as well as redefining 
the position of the human being (or individual) via-a-vis the State. 
This chapter has also been important to show the importance international influences, 
particularly the UN and the OAS, and their instruments (convention and declaration), which 
had a great impact in the formulation of national policies in Brazil.  
93 Art. 3. ‘Without prejudice the child and adolescent are entitled to the full protection as detailed in this Law, to enjoy 
all the fundamental rights inherent to the human person and, by law or other means, are ensured of all opportunities 
and facilities in order to enable them to have physical, mental, moral, spiritual and social development, in conditions of 
freedom and dignity’. 
 
94 Latin, meaning ‘of its own kind’. 
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Based on the evidence showed in the appendix entitled ‘overview of the main laws on 
human rights and rights of the child’ deepened in this chapter, it can be argued that the 
ratification of main international treaties in Brazil have only taken place in the last decade of 
the XX century, thanks to the combination of several factors such as the advancement of 
democracy in Brazil; the pressure set upon the National Congress regarding the Constitution 
writing by the civil society, particularly in regards to the right of the child; and finally the 
international influence for the promotion of the human rights, particularly the Convention of 
the Rights of the Child at the United Nation in 1989. In addition, with the enactment of the 
ECA, the rights of the child in Brazil do no longer follow the Latin American consensus on 
child issues stipulated by the OAS, but follow the United Nation’s International Convention 
of the Child and its doctrine of integral protection of the child. 
Based on the three main laws regarding the rights of the child, it is clear that the 
phenomenon of street children and abandoned children in Brazil was already a legal and 
social issue in the early XX century, as it is currently, at the dawn of the XXI century. What 
can be argued to be a novelty is the emancipation of the legal status of the child with the 
enactment of the ECA in 1990. The denomination given to the child in the ECA has reached a 
new paradigm in comparison to the Minors’ Code of 1927 and 1979. The child is no longer 
named ‘exposed’, ‘minor’, or ‘idle’, but is now subject of civil, human, and social rights 
guaranteed in the ECA (art. 15) and in the Constitution (art.227). 
In the following chapter, following the analysis at a micro level, we will see how these legal 
changes have had an effect in the implementation of social policies protecting street children 
in the city of São Paulo, and what barriers street children still face preventing them from the 
protection of their fundamental rights.  
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CHAPTER FOUR:  THE BARRIERS FACED BY STREET 
CHILDREN IN THE CITY OF SÃO PAULO 
4.1.  Introduction 
The present chapter is microanalysis of the barriers faced by street children in the city of São 
Paulo. The purpose is to learn to what extent the protection of the rights of the child 
discourse, so ardent in the 1990’s, has actually made an impact on the situation of street 
children and adolescents. The methodology of analysis consists of three phases, namely, the 
pilot test, the assessment phase and the interviews with street children.  
4.2.  The pilot test 
Due to the easiness and short time required to contact actors relevant to the study, my 
empirical study started with a pilot test in Mongaguá, a small Brazilian coastal city located 
100 km from São Paulo city. The idea of a pilot test was for me to get ‘a feeling’ for my 
fieldwork which was to be done in the city of São Paulo, which has a population of 10 million 
people and where public institutions and organizations are spread out over the city. The city 
of Mongaguá is located in the state of São Paulo, 91 km from the city of São Paulo. It has a 
territorial area of 152 km² and the population is 35 098 people (IBGE 2000), which by 
Brazilian standards is considered a small town.  
According to an administrative adviser at the Community Center95, based on a recent 
study done by the institution, there are in Mongaguá 122 children-on-the-street, hereby 115 
boys and 7 girls, ranging from the age of 7 to 16 years old. All the children are street children 
who work on the streets and come home every evening. There are therefore, no children-of-
the-street who live and work on the streets in Mongaguá city. 
Out of 122 children, 43 of them (35%) receive a family grant96 (bolsa-família) while the 
remaining 79 are in some government programs. Today there are many social programs in 
Brazil97 and according to the administrative adviser the law demands that the families receive 
support from one program only, which created a conflict. New policies, however, are unifying 
the programs into only one. 
The adviser argued that the money the children earn by working in the streets is 
considerably higher than the grants given by the government programs to the families. That’s 
why the children work on the streets. 
 
95 By definition the Community Center is a NGO, although it gets support from the local City Hall. The Community 
Center promotes social services to the community such as professional education, services to families and children, 
adolescents and the elderly ranging from food, medicine, transportation to sick people, dental work, etc.  
96 It is financial support given by the State to low income families. 
97 PETI grant, School grant, Gas grant, Milk grant, etc.  
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The respondent stated that the Community Center attended to, in 2004, a total of 14, 
600 people, which in his opinion is a high quantity, since it represents almost 1/2 of the 
population (35, 000 according to the IBGE). In March 2005, there were 3,800 people 
registered at the city social services where 1,215 families were receiving a family grant of 65 
Reais a month and 43 children were receiving from the PETI98 program. In addition the 
advisor argued that there is cooperation among the Federal, the State and the Municipal levels 
in the implementation of social policies. However, the support given by the state and the 
union is less than the local demand for services. It results in the city having to supplement the 
remaining of the expenses. 
According to the respondent, the population in the city has increased in the last few years due to 
migrants coming from the Northeast area of Brazil, which is one of the poorest regions in Brazil.   
According to a Guardianship Council99 coordinator, the family is a main barrier that 
hinders the street children’s welfare. The respondent argued that more important than the 
poverty situation many families face in the city, is the problem of great number of families 
having problems of alcoholism and drugs, which negatively affects the family’s welfare. The 
coordinator claims that many families are afraid of the Guardianship Council that it will 
punish them. Therefore, the coordinator maintains that the State should implement programs 
of awareness with focus on the family as to their role to children and also in the relationship 
between the Council and the family.   
The coordinator maintains that there are no children living on the streets, although 
recently there has been a trend of children traveling and arriving on their own in the city 
coming from a specific poor area of São Paulo100. The council has reacted by contacting the 
local authorities in those areas in São Paulo and sending the children back to their homes. 
As for the activities performed by street children in Mongaguá, helping pack shopping bags at 
supermarkets, guarding cars,101 and begging on the streets is cited. There are no official cases 
of child prostitution.The respondent stated that many families support child work, which in 
turn prevents the child from attending school.  
 
98 It is a government grant given to children to go school and prevent child labor.  
99 It is the local organ responsible for the protection of the rights of the child. The Municipal Law number 1.610 
created the Guardianship Council in 16/7/1994. The council gives support to children and families in case of cases of 
domestic violence where children are victims of sexual or physical abuse, family disturbance caused by alcohol or 
drugs. The organ was created with the establishing of the Statute of the Child and the Adolescent in 1990 and is 
maintained by the city. The council works mainly based on complaints from the witnesses who report cases of 
domestic violence or children performing illegal activities. 
100 The area is named the East Zone which consists of Guainazes, Itaquera, etc. 
101 Guarding cars involves taking care of the car parked on the street to prevent it from being stolen while the owner is 
away. Usually paying a symbolic fee is accepted. There have been cases of car owners who have found their cars 
scratched by the children when the fees are not paid. So the popular knowledge is that the fee is paid not so much for 
having the car taken care of, but not having it damaged by the care taker. It is important to mention that adolescents 
and adults perform the activity of car watching as well. 
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          According to a school principal102, the level of drops outs in the schools is very low in the 
city. It has total of 39 schools, where 31 of them are of municipal responsibility while the 
remaining 8 schools are the responsibility of the state of São Paulo.  
According to the community center advisor, the city mayor spends exactly 25% of the 
city income in the education level as stated in Constitution. Combined with the fact that the 
drop out levels in the city are low, it may indicate that the municipal education sector is 
fulfilling its role in the providing the right to education as stated in the Constitution.  
Based on the yearbook for the year of 2004, the school principal stated that drop out 
rates are insignificant in the local schools. However, the principal stated that she talks to the 
working children about attending school and reaffirmed that the children work to help the 
family expenses.  
The assessment in the small town of Mongaguá has confirmed earlier studies (such as Pyne & 
Gustafsson-Wright (2002)) that working street children do attend school while working on the 
streets.  
So far, the experience of carrying out the pilot test in Mongaguá, provided me with the 
insight of looking into the issue of street children in a rather holistic manner involving the 
influence of the family and the socio-economic landscape of the city the street children live 
in, instead of focusing the study only on the barriers faced by state institutions in fulfilling the 
policies enacted by the law. 
It appears that the parents themselves who urge their children to work, but it was not 
possible to find out to what level it was a contribution to the family income or just 
exploitation of child labor. Apparently, the government grants do not provide enough for the 
families who do not have steady employment or are under paid.  
Although the socioeconomic conditions account for the need of the child to work, the issue of 
alcohol, drugs and violence problems in family may aggravate the child’s welfare. Nonetheless, in 
Mongaguá such conditions did not lead to children leave their families and live in the streets.  
In São Paulo city, I intend therefore to focus my study on the street children themselves, 
by interviewing them and inquiring about the reasons that have made them leave their 
families.  
4.3.  Assessment 
The purpose of this assessment is to depict an overview of the street children population in 
São Paulo city, for example their quantity and whereabouts and to gain an understanding of 
different types of street children. The assessment will be done through interviews with the 
relevant actors in São Paulo that are related to street children and can therefore provide 
 
102 Interview with the principal of a junior high school ‘Cassimiro Correa Neto’ 
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information of this population in São Paulo city, and also by obtaining quantitative data about 
street children and adolescents in São Paulo city. These actors are from the NGO Travessia 
Foundation103, the Social Assistance Department (SAS) (social services supervisors related to 
street children), the scholars Aldaiza Sposati from the Catholic University in São Paulo 
(PUC), and professor Paulo Pacheco Cremosene, a Constitutional Law professor at Catholic 
University of Santos (UNISANTOS). The literature sources came from the research centers 
ABRINQ Foundation, Institute of Studies, Formation and Consultantship in Social Politics 
(PÓLIS), and Special Studies Institute (IEE). 
 
According to Aldaiza Sposati, there are three main factors that combined account for the 
emergence of street children in São Paulo, which are: 
a) The disordered geographical expansion 
It is related to population growth in the city into the suburbs area, which is done without 
official city planning. Overall, the supply of public services does not match the population 
growth and needs at determined districts in the city. 
b) The mono parent family model 
This factor is related to the actual family pattern, particularly for the poorer segment of the 
population. It reveals the tendency of families having only one parent, usually the mother.  
c) The restrictive support given to the family by the State 
Related to the social rights of health, social security and educational support given to less 
privileged families.  
According to Sposati, working single mothers do not have the resources to both take 
care of children, and provide for the needs of the family, resulting in the necessity that 
children have to work in order to help to support their families.  
Furthermore, Sposati also argued that the life children lead on the streets is different 
from the formal binding a school demands, which results in conflicts for the child. There has 
been a debate for around a decade about the best form of education for street children; 
whether they should attend the traditional school; have an open school system or even have 
education on the streets. 
 
103  Through the site of the Brazilian Association of Non-Governmental Organizations (ABONG) I was able to 
systematically find (geographic location (São Paulo); area of action (education); and main-target of the organization 
(street children and adolescents) the relevant NGOs for my study.  I chose the Travessia Foundation since it works 
primarily with children living on the streets. After accessing the children, the volunteers in the organization assess the 
child’s needs and search for a solution in cooperation with government institutions, such as the Social Services 
Department and the Guardianship Council. The Foundation’s major goal is to reunite the street children with their 
families, while getting an education as a means for a better standard of living. 
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Finally, according to Sposati, it has been difficult to assess the number of street children 
in São Paulo, since the official statistics are based on a population with a steady residence, 
whereas street children are more like a nomad population, not having a steady residence.   
Nevertheless, in 1993, during a three hour period o (16:00-19:00 p.m), the SAS counted 
a total of 4,520 children and adolescents on the streets of São Paulo (São Paulo 1993)104. Of 
this total 81% were male and 17% were female. The activity most done by the children and 
adolescents was wandering (36.3%) followed by work105 (36.2), playing (12.4%) and begging 
(9.8%). 
Utilizing the same methodology, the Social Services Department did the same 
assessment at night (00:00 to 6:00 a.m.), counting this time 895 children and adolescents. The 
male majority prevailed with 70%, while the female population was 18%. At this time of the 
day, the activity done by the children and adolescents was mostly wandering around (42%) 
followed by the sleeping (35%), and working (15%) 
In 1997, the Social Assistance Department repeated the assessment of the number of 
street children in the city of São Paulo, using the same methodology as the 1993 assessment.  
The counting took place between 16:00 and 18:00 p.m.106 and counted a total of 1,465 
children and adolescents in the streets of São Paulo whereas 77% were males and 20% were 
females (São Paulo 1997). It means that there were 3,055 children and adolescents (67.58%) 
less than in 1993. The activity most done by the children and adolescents this time was 
working (38.2) followed by wandering around (24.2%), begging (18.2%) and playing (8.3%). 
According to the Social Assistance Department, the decrease in the number of street children 
is due to the efforts of the social institutions and NGOs (São Paulo 1997:5). 
Despite the fact that the number of street children and adolescents may have decreased 
in the period 1993-97, does not mean that they have been reintegrated to their families. 
According to a new study done by the Social Services Department (SAS), there are, in the city 
of São Paulo, a total of 185 shelters, where 42 of them (23%) are of the municipal authorities’ 
responsibility. Altogether the shelters hosted a total of 5,475 children and adolescents in 2003, 
where the city shelters share is 787 sheltered (14%) (SAS 2004:47). Out of the 42 city 
shelters, 33 of them are permanent shelters (Abrigo)107 while the remaining 8 are temporary 
shelters (Casa de Acolhida).  
 
104 The method utilized in this assessment was ‘observing without approaching’ where the social workers looked for 
signs of appearances (cloth and hygiene) and activity done (begging, working, wandering, playing and sleeping) in 
order to assess those being observed.  
105 The working activities in the street include, for example, cardboard collecting, windshield cleaning, car guarding, 
street selling, etc. 
106 It is the assumption of social workers that this is the period of the day where there is the highest number of street 
children in the streets due to the possibility to earn some money (São Paulo 1997:2). 
107 In reality both shelters should be temporary. However, since the ‘Casa de Acolhida’ is also called ‘Casa de 
Passagem’ which means ‘Transitory House’, I decided to call the ‘Abrigos’ permanent shelters and the ‘Casa de 
Acolhida’ as temporary shelter, so we know we are referring to two different types of shelters.  
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According to the Travessia Foundation 108  there are currently approximately 350 
‘children-of-the-street’, that is children who live on the streets, in the city of São Paulo. A 
SAS supervisor argued though, that in addition to the 350 known by the Social Department, 
there could be found other 150 street children throughout the city.  
They come from the poor areas of East Zone and South Zone of the city. In addition, the 
volunteer stated that most of street children are boys and are concentrated in the downtown109 
area of São Paulo. The children-of-the-street, contrary to the working children, do not usually 
work and make their living out of begging, stealing and little prostitution activity. The 
begging, according to the respondent, has also the purpose of buying glue for sniffing. 
According to a SAS supervisor it is mostly children rather than adolescents who beg on the 
streets, though.   
The NGO volunteer warned me about the difficultly in interviewing the street children 
on my own, since they are very mistrustful of strangers approaching them. 
As for the street children’s age, the volunteer supposed them to be ranging from 10 to 
17 years old, and that most of the children study only until the 4th grade. In addition, the 
respondent defined that most of the street children are dark skinned. 
In addition to Sposati’s three main arguments of the reasons leading to the existence of 
street children, the NGO volunteer and the SAS supervisor added other factors. The NGO 
volunteer believes that it is related to several factors such as the family (the background, 
domestic violence, negligence and poverty), and migration, since many families living in São 
Paulo migrated from the Northeast region of Brazil ( known as one of the poorest region in 
the country) in search for better living conditions in São Paulo. The volunteer referred to the 
regional inequality as a main reason for migration, which in turn leads to overpopulation in 
the city of São Paulo. In addition, he argued that the informal work is pervasive in the São 
Paulo what leads to further poverty. There should be a better distribution of resources among 
the five main regions.  
The SAS supervisor added the unequal income distribution in society, unemployment in 
the family and family conflict (domestic violence) as main factors explaining the existence of 
street children. The supervisor also pointed to the fact that São Paulo is a major large city and 
it lacks a better structure for social workers to perform their jobs110.  
 
108 Interview with a NGO volunteer who was able to provide a wide range of information about the street children’s 
situation in São Paulo city. 
109 The downtown area of São Paulo city is the old part of the city where the first buildings were built by the 
Portuguese colonizers. It comprises the squares of Praça da Sé, Vale do Anhangabaú, Viaduto do Chá, and 
surroundings. 
110 A second SAS supervisor argued though, that there is an extensive network to service the children and that the 
Social Department has enough resources. The actual mayor (José Serra) has put the social services at a high policy 
priority. The second respondent thinks that families themselves impede the children from attending school and force 
them to work instead. 
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Finally, the NGO volunteer criticized the actual Brazilian education system for being 
obsolete, understood as still having old ways of teaching and not following the actual needs of 
society. The SAS supervisor also criticized the schools for not having especial classes for 
street children. She thinks that street children were enrolled in the schools at some time in 
their lives, but that they are discriminated at school and this is what hinders their frequent 
attendance. 
With regards to the divergence existing between the law enshrined in the Statute of the 
Child and Adolescent and the social exclusion experienced by street children, professor 
Cremosene argued that the law in Brazil is rather advanced compared to the social 
development, which evolves slowly and unequally. In addition, the professor stated that worse 
than the non application of the law as intended is the fact that the Brazilian population is used 
to see exclusion as something normal, belonging to every day life. He referred to the situation 
of street children begging in São Paulo who are constantly ignored by passers every day. This 
situation has been witnessed for as long as history exists and the Brazilian population has 
become used to seeing the negative side of society such as inequality, exclusion, violence, and 
poverty. With respect to this situation, the professor thinks that there is a ‘morality crisis’ in 
the Brazilian society since the negative effects just named become more or less accepted as 
something normal in Brazil.  
As for the question of the black population in Brazil, the professor argued that despite 
of the end of the slavery in 1888, the social inclusion of the blacks in the society has not yet 
occurred. Finally, the professor stated that Brazilian legislators are good at elaborating the 
law, and perhaps too ambitious. He named the Brazilian Consumer Code, which is so well 
elaborated that Italian and French lawmakers have been inspired by it.   
Therefore, according to the professionals interviewed, the role of the family; 
underprivileged socio-economic conditions; the disordered geographical expansion of the city 
of São Paulo; migration and overpopulation, and the failure of the educational system are the 
main factors influencing the upsurge and existence of street children. However, it does not 
appear as a surprise that these factors produce the social exclusion of children nowadays.  
Although recent statistics state that the quantity of street children in São Paulo may 
have decreased in the last decade, the number of abandoned children living in shelters appears 
to be high. This fact in itself calls for attention not only in terms of quantity of abandoned 
children, but also how long the children live in an institution. 
The institutionalization of the abandoned child by the State started taking power in the 
early 1920’s with the Minors’ Code of 1927. Since then, the State has taken the role of the 
family in bringing up and educating the abandoned children. As argued by Scheper-Hughes 
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(1994) the street children are referred to either as “abandoned” children or delinquent 
signaling both pity and fear in just one person.                                                                                  
In the next section, I depict the findings in the interviews done with a group of street 
children I met in the streets of São Paulo and street children I met in three shelters.   
4.4.  The setting of interviews with street children  
During the 1990’s, there has been an institutional and organizational change in the protection 
of the rights of the child in the city of São Paulo. For instance, large institutions with capacity 
of accommodating between 200 and 500 abandoned children have been inactivated, whereas 
newer and smaller institutions have been created in order to give a more personalized care to 
the children (Baptista 2002:23-24). 
In addition, following determinations from the ECA (art 88), with the purpose of 
protecting the rights of the child, the city of São Paulo implements the Municipal Council of 
the Rights of the Child and the Adolescent (CMDCA)111 and the Guardianship Council112 
(Conselho Tutelar) in 1991. The CMDCA have the political function of to define and to 
implement the policies of assistance to the child and the adolescent, according to the public 
instance which it belongs (Baptista 2002b:14). 
The ECA states that specific measures should be taken whenever the children’s and 
adolescent’s rights are violated, regardless of whoever’s fault it may be. As follows: 
‘Measures aimed at protecting the child and adolescent are always applicable whenever the 
rights recognized in this Law are threatened or violated: 
I - by act or omission of the society or State;  
II - by fault, omission or abuse on the part of parents or guardian; 
III - by reason of their conduct’. 
(ECA 1990, Title II, Chapter I, art. 98) 
The measures vary, for example from temporary guidance, to medical checks (Chapter 
II , Art. 101) and according to the problem the child and adolescent are faced with, such as 
violence, being orphaned, abandonment, etc.   A shelter is one of the specific measures, which 
the statute defines as ‘a temporary and exceptional measure that can be utilized as a means of 
transition to placement in a foster family, without implying a privation of freedom’ (ECA, 
Chapter II, art. 101). 
As it can be observed, a shelter should be a temporary place for children and 
adolescents whose rights have been violated. The main goal of the shelter is to work as a 
 
111 The council is constituted of 32 members where 16 members are from the state and the remaining 16 are from 
the civil society. 
112 The city of São Paulo is divided into 35 guardianship councils where there are 5 councilors in every council, 
which totalizes 175 councilors. 
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transitional place, through keeping the family bonds, but whenever it is not possible, to direct 
the child to a foster family. The shelter should take only small groups and also provide 
educational activities.  
            In 1997, the city of São Paulo launched the Municipal Program of Service to Street Boys 
and Girls in the City of São Paulo (Decree nr. 36.804 - 11/04/1997). The goals of the program 
stated in art. 2º were a) to register street boys and girls; b) to establish temporary shelters, c) to 
provide qualified personal to take care of the street children needs; d) to offer support to the street 
children’s families in order to ensure the return and permanence of the children in the family. 
          Based on this program, the city of São Paulo issued another decree in the same year (Decree 
nr. 40 of October 14th 1997113) in order to implement with details the goals of the program. It is 
stated in the decree nr. 40 that the goal of the program is to give assistance to the street children 
with the intention of the return to natural family or substitute family. ´The institutionalization of 
any child should be avoided’ (decree nr. 40 1997, part I). However, when it is not possible, there 
should be the mobilization of resources in order to fulfil the basic needs and social relations and to 
create or stimulate new forms of permanence based on pedagogical principles (decree nr. 40 1997, 
part I).   
          The view of the law with regard to the street children deserves attention since it is stated in 
the decree that ‘children and adolescents are subject of rights and addressees of special protection’ 
(decree nr. 40 1997, part I, C).  There is a focus in the program regarding the reception of the 
street children in a shelter. The reception involves inter-alias legal and administrative procedures 
and the introduction to the new peers, educators and activities in the shelter.   I highlight that 
personal assistance to the street children is a key word in the protection of rights of the children 
as showed in the decree nr.40, Part I, C.  
   The children and adolescents’ reception in street situation deserve special treatment, which 
means: reception, affection, care, attention and orientation.   
Upon arrival it is important to verify the condition that the children/adolescents are in. The 
way of in which the child/adolescent is received varies from situation to situation. The 
reception is the starting point and one of the present indicators in the plan of personalized 
service.   
         Finally, the program includes cooperation with the public institutions  in order to provide a 
personalized service, such as schools, health facilities, recreation and sports facilities (decree nr. 
 
113 In Portuguese (Portaria no. 40 of 14/10/1997) 
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40 1997, part I, E) as well as with judiciary organs, at state and federal levels   (decree nr. 40 
1997, part I, F).  
I will now report the main findings of interviews conducted at three temporary shelters 
located in three different districts in the city and with a group of street children I met in 
downtown São Paulo. The three institutions chosen are: 
The shelter Taiguara e Taiguarinha (Jardim Paulista District) 
The shelter Marly Cury                    (Bela Vista Distric) 
The shelter Padre Batista                  (Cambuci Distric) 
These institutions are located in São Paulo city and are officially named Non-
Government Organizations. They provide temporary assistance to up to 25 children and 
adolescents from 0 to 17 years old, for up to 90 days, who are at personal and social risk. 
Children are hosted by educators, usually pedagogues, psychologists, social workers and 
sociologists, who after an interview with the child assess if the child needs further assistance 
of a medical doctor, a lawyer, a social worker, or similar. The objective of the institutions is to 
provide skills and values that favor the reintegration of the children to their families as well as 
their lives in a community.  
At the three temporary shelters for street children I have conducted interviews with the 
children and adolescents and the administrative staff as well. In addition to interviewing the 
street children in the shelters, I have also interviewed street children in the streets. For this 
purpose, I got the support of social workers who introduced me to them in order to ease the 
first contact. Three locations were chosen for the interviews: an abandoned house at Rebouças 
Avenue in São Paulo; the streets in downtown (Viaduto do Chá); and children living/hanging 
out in a improvised tent close to Praça da Sé, also located in downtown in São Paulo city.  
The interviews were structured by six themes: a) basic information; b) life on the 
streets; c) shelter life d) family; e) education; f) others (See appendix 12 for technical notes 
regarding the categories in the interviews).  
 The purpose of the interviews was to depict a profile of the children who were at the 
temporary shelters and understand their basic characteristics and background; the reasons why 
they lived on the streets; the activities they have performed on the streets; family ties, view on 
education and life perspective.  The selection of the respondents was based on including both 
children who attend school and those who don’t; children of both sexes; as well as those who 
were willing to be interviewed.   
In addition, I have obtained quantitative information (reports of children and 
adolescents assisted by the institution over different periods of time), which provides formal 
information about the children.    
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4.4.1.  The shelters 
1) The shelter Taiguara and Taiguarinha 
The temporary shelter Taiguara and Taiguarinha is divided into two houses. The Taiguara 
shelters children and adolescents of both genders from age 13 to 17 years old, while the 
Taiguarinha shelters children from age 6 to 12 years old, also of both genders. I have 
conducted interviews at both units. Firstly I will describe the Taiguara shelter and thereafter 
the Taiguarinha shelter. 
There were 27 adolescents aged 13 to 17 years old formally registered at the Taiguara 
shelter in the beginning of February 2005. Out of the 9 adolescents absent from the shelter, 
only 2 were sent back to their families, while the other 7 adolescents have evaded the shelter 
in the mean time. One adolescent female living at the shelter evaded the shelter the same day I 
was going to interview her.  8 adolescents out of 18 residents (44 %) were interviewed.  
At the Taiguarinha shelter, there were 19 children from 6 to 12 years old formally 
registered at the beginning of February 2005. I have interviewed 6 of them (31%). 
2) The shelter Marly Cury 
According to the shelter Marly Cury information office, there were 118 street children 
assisted at the shelter in the month of February 2005. The children’s age ranged from 13 to 17 
years old, and there were 68 males (58%) and 50 female (42%). Their educational level is 
described as at the primary level, though incomplete. Out of the 118 children attended to at 
the shelter, 76 have parents (64%), and according to the staff, the predominant skin color of 
the children is black and mulatto colored. Finally, only 17 out of the 118 street children (14%) 
remained in the shelter during the following month. Out of the 17 residents, there are 12 
children (70%) who attend school regularly. I have interviewed 7 of the 17 children at the 
shelter (41%). 
3) The shelter Padre Batista 
The Padre Batista Shelter has capacity for 25 children and adolescents. By the time of the 
interview (March 2005), the shelter was operating at its full capacity. The shelter has 16 
employees, which includes social workers, psychologists, coordinators, cooks, etc. In 
addition, the shelter has two volunteers.  
The shelter Padre Batista appears to distinguish itself from the two other institutions 
(Taiguara & Taiguarinha and Marli Cury) by offering a better physical structure for children; 
not allowing smoking in the house; only taking in children recommended from other public 
institutions like the Guardianship Council; not allowing children to stay in the shelter for only 
one or two days, but rather demanding a commitment from the child to stay in the shelter for a 
longer period of time; children are not allowed to go out on their own to the streets; and 
finally having a low rotation in the institution of children leaving the institution and back to 
the streets. 
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According to the staff at the Padre Batista home shelter, even though the home shelter is 
formally a temporary shelter (Casa de Acolhida), it now runs as a permanent shelter (Abrigo). 
I have interviewed 5 children and adolescents (20%) having a background as street children114. 
4.4.2.  The social exclusion of street children 
In this section I will be concentrating on factors contributing to the emergence of street 
children in the transition from home to the street. In the next section I will be focusing on 
lifestyle the street children lead on the streets, which also involves permanence in the city 
shelters.  
Through interviews with street children and key respondents in the street children issue, 
I learned that the factors of race/color, family composition, and neighborhood (peripheral 
areas) of street children are predominant factors in explaining the social exclusion of street 
children. Certainly the three factors are interrelated, but for explanatory reasons I will 
examine one at time. 
My claim is therefore, that not only these three factors are relevant to explain the social 
exclusion of street children, but also the enduring lifestyle in the streets which also 
perpetuates the deviant behavior among street children.  
4.4.2.1.  The family 
I have interviewed a total of 37 children and adolescents, where 26 were living in shelters and 
11 were living in the streets by the time of the interviews (see appendix 13 for all the results). 
The average age of respondents ranged from 10 to 16 years old. There were 24 males 
and 13 females interviewed. The male dominance confirms the earlier studies done by the 
Social Assistance Department (SAS 2004). As for the color/race, the predominant color was 
the mulatto (a mix between black and white) (26), whereas blacks accounted for only 7 cases 
and whites only 4.  
When asked why living on the street, the adolescents referred in one way or another to 
their homes, and more specifically to their families. The words ‘problem’ at home and 
‘conflict’ at home was used very often by the respondents. 
The responses have shown a pattern which revealed that the adolescents have 
experienced some kind of discomfort at home, which motivated them to run away and to live 
on the streets or in temporary shelters. Only in two cases the respondents affirmed to have 
been expelled from home. 
The main discomfort related was domestic violence where either the father or mother 
has beaten the child. Other forms of discomfort named were dislike of stepfather, angry with 
 
 
114 The reason for the low number of interviews is because the majority of the children at the shelter are not street 
children, but at a ‘risk situation’ meaning that they have a family, but due to domestic violence, or negligence or any 
other reason, they are placed temporarily at the shelter by the determination of a judge.  
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mother, parent alcoholism, and lack of material goods. The lack of parents (at least one parent 
missing) has also been named in the forms of orphanage, parents divorced, not knowing the 
biological parent (at least one of them).  
Living with a relative was an alternative for 5 of the respondents, whom for a period of 
their lives have lived with an older sister, godmother, or aunt. There were 4 cases of 
adolescents living and begging with their parents in the street. In one case, I was told that the 
respondent lived with her father in the streets during the day and slept at city shelters at 
night115. In another case, the respondent lived with the mother under a bridge. 
Finally, other reasons named, though in single cases, were migration, conflict in the 
neighborhood, and a wish for adventure and freedom.  
Although the children and adolescents have left their families, over half of the 
respondents (56%) still keep contact with their families. Respondents living in the streets have 
more contact with their families than respondents living in the shelters. The main form of 
communication is by the phone calls, but occasional personal contacts have been named by 
some of the respondents.  
About 1/3 of the respondents come from large families116 having over three brothers and 
sister. The case of early parenting has showed to be low among the respondents, where only 5 
of them (13%) were parents themselves.   
What is relevant to point out about the respondents is that they all come from some sort 
of broken down families which may be called ‘irregular’ by some authors or ‘unstructured’ by 
others. The study of Silva (1999:60)117 about the life of street children in a shelter in Southern 
Brazil has also shown that street children come from family compositions different from the 
nuclear model (father, mother and children). In Silva’s study, the families were composed of 
uncles and grandparents, and sometimes only the mother, the children and relatives.  
Becker (1994) explains four situations in which the child is deprived from living 
together with the biological parents, which are: 
A) Death of parents, which is also the most radical of all separations. 
B) When mothers, mostly single mothers, do not wish to have or do not recognize having the 
conditions of taking care of the child. It may happen due to unwanted pregnancy or even as 
the result of rape cases. There is also the fact of women not being motivated enough to 
assume motherhood of the child. The consequence is the mother giving the child up for 
adoption.  Becker argues that being a ‘single mother’ is not socially accepted by all groups in 
society, it can cause a sense of embarrassment for the mother. Nevertheless, Becker maintains 
that poverty is often the real reason for giving the child for adoption. 
 
115 This was related by a social worker after the interview.  
116 I consider a large family to have more than 3 children.  
117 A Master’s thesis study. 
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C) Loss of parental power due to domestic violence. According to Becker, studies and 
research point to the fact that violence and sexual abuse against children occurs mainly within 
the family and in various social classes. Parental power (pátrio poder) is defined as ‘the group 
of rights and duties attributed to the parents, concerning the person and the underage 
children's possessions’ (Monteiro 1990:227118 in Peres 2002:2). The loss of parental power is 
sanctioned when the development of the child is at risk, when he or she is living with the 
natural parents. In such cases, the child may be temporarily or permanently taken away from 
the parents and be directed to a substitute family.  
D) There is also the situation of children, whose parents are unknown or they are in unknown 
place. These children are found in public areas, left in hospitals, shelters, or even left with 
neighbors and relatives by the parents without leaving any trace of their whereabouts or 
identity (Becker 1994:64-67).                                                                                                                                
It is possible to argue at this stage that the evidence shows that the respondents’ come 
from a rather more complex set of family compositions than pointed out earlier by Sposati, 
with the phenomenon of the mono-parental family as a cause of the rise of street children. 
This complexity in the composition has shown to be in forms of living with relatives and in 
orphanages, which indicates the absence of parents either as a result of death, not knowing a 
father or mother, or the parents not having the possibility to raise the child. Living with 
parents on the street also shows that in those cases, a child did not leave home, but that the 
family did not have a home at all. As pointed by Giddens (2001:328) homelessness is one of 
the most acute examples of social exclusion.  
A view on the abandonment of families is pointed out by Szymanski (1992:1) who 
claims that behind abandoned children, street children, violent children and working children, 
there are abandoned families as well. For the author, families are abandoned by deprivation, 
exclusion to goods, services and wealth in society. For Kaloustian (1994:13) the children not 
attending school and living in the shantytowns, is also a result of families left unsupported by 
social policies.  
To Neder (1994:43) the study of families belonging to lower social classes requires a lot 
of focus on factors such as poverty and the irregular family. Neder recognizes that the 
capitalist labor market and the inclusion/exclusion of women in it have produced an impact on 
the family structure. However, she suggests that the economic difficulties faced by those 
families are not new in that history has showed this impact in other periods. The difficulties 
are, according to the author, also in the political and ideological order. Neder suggests that 
economic analysis of lone mothers (mono parental family) should follow historical-cultural 
 
118 Monteiro, Washinton de Barros. ‘Family Law’. Vol. 2. São Paulo. Ed. Saraiva.1990. p. 277 
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analysis as well (Neder 1994: 43-45). For instance, Neder explains the influence of the 
Catholic Church upon the family already in the XVIII century. The author maintains that the 
upsurge of the social assistance in Brazil was closely related to the church since the new 
republic starting in 1889 did not give much priority to the social affairs.    
According to Carvalho (1994:98), today the church is still the institution with greatest 
credibility for poor families in form of missionary solidarity which is a form of solidarity the 
Church (Catholic and believers of other faiths alike) as well as spiritual sects which provide 
the poor families not only with spiritual support, but also with emotional and material support.  
Carvalho explains that the social policies have not succeeded in Brazil as has occurred 
in the welfare states in the western countries. As a consequence, poorer families find 
alternatives ways to survive. 
Although the church has given support to the needy Brazilian family, the family was 
influenced by religious authoritarian practices in the XVIII, which according to (Neder 1994) 
still persists today. “The sadism and the physical punishments practiced by parents and 
teachers obey  a conception of  education founded in blame and imposing sanctions even 
before giving to the 'accused' the right to a defense” (Neder 1994: 29-30). 
In addition to the Catholic inspired religious legacy that characterizes the Brazilian 
society, the slavery period also had an impact on the family organization of black people. 
According to Neder (1994:39) “the authoritarianism and violence of slavery were responsible 
for the separation of couples, parents, children and other relatives which provoked the loss of 
ties and identity crisis”.   
According to Kuznesof (2005:849), from a historical and legal perspective, the family 
in Latin America is represented as the fundamental unit of society, and as an institution that is 
essentially patriarchal, based on a system of monogamous marriage, and focused on 
reproduction. The author argues that this ideal of family constructed through the law was 
imposed by the elite throughout Latin America history, and was concerned with legality of 
family ties, the legal definition of marital and paternal power and the legitimacy of offspring. 
Newer studies in Brazil reveal though that there has been a change in relation to the size 
and composition of the Brazilian household patterns in the last twenty years (Medeiros & 
Osório 2000:70). According to the authors the shift is characterized by a decrease in the 
number of couples and an increase in the number of households having only one person.  The 
authors argue that determinants like the fall in fertility rates, the legalization of divorce and 
changes in the society regarding family life were responsible for the transformation in the 
household composition in the period studied between 1978 and 1998.  
Moreover, Pereira (2003), referring to the findings of the national statistics from 2003 
(IBGE), reveals that the idea of family in Brazil is changing from the nuclear family to new 
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compositions where 47% of the household is formed  with the absence of a least one of the 
parents (Pereira 2003:2). Pereira argues that the new compositions are of people living alone, 
grandparents or uncles/aunts raising grandchildren/nephews, couples without children, as well 
as groups of friends living together. The author argues that the values of hierarchy, obedience 
and formalism that characterized the family in the past have changed to a relative equality 
among family members. The author cites that the in new Civil Code women and children have 
a greater role in family disputes whereas men are no longer stipulated the provider role in the 
family.   
The author Mendes (2002), referring to Berquó (2001) adds that although the mono-parental 
families are increasing in Brazil, it particularly stands out that there are many women who are 
young, separated, black, poor and with a low education level (Mendes 2002:1). Mendes points 
out that it is the poverty situation which leads women to join the labor market, either sharing 
the expenses of a family with the husband or even taking the responsibility on her own.  
Mendes argues that women are not a homogeneous group, but a rather heterogeneous 
group. For instance, women from lower social class have lower education levels and 
qualifications, have jobs in the informal market and work in bad labor conditions and are low 
paid. On the other hand, the women from middle and high classes have a higher education and 
are better qualified to face the new demands of the labor market. According to Montali (2000) 
there has been a change in the productive structure in São Paulo in the 1990’s caused by 
liberal policies. At the same time a deregulation has occurred and reduction of the role of the 
State in the economy. The main consequences of the new policies have been a rise in 
unemployment and an increase of the informal work; deterioration of labor relations and 
decrease in family income (Montali 2000:56).  
The unemployment cuts have been harder in the industrial sectors, metal-mechanic and 
textile sectors, as well as intermediary management positions and the less qualified ones. The 
area of the greater São Paulo was deeply affected by these changes since it is the most 
industrialized region in the country. The changes in the labor market affected therefore the 
possibility of employment, life condition of the population as well as the family affairs.  
Baptista (2002:50) argues that increase of unemployment in the 1990’s and changes in 
the supply of work have accentuated the living condition of those in a situation of social 
vulnerability with dramatic consequences for children and adolescents in this segment of the 
population. Baptista argues that the families face not only material crises, but also emotional 
crises, which leads to the abandonment, negligence or violence towards their children. ‘In this 
context, the family’s bonds loose their meaning and children and adolescents a lot of times 
detach themselves totally from their families and community’ (Baptista 2002:50). 
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It is important to point out here the importance of the international principles of the 
interdependence and indivisibility of human rights (economic, social, cultural, civil and 
political rights), which Brazil ratified in 1992. 
As the International Covenants states, the conditions for the realization of human rights 
ought to be created. However, this realization is seriously compromised considering the 
economic and social exclusion of the lower classes in the city of São Paulo. As previously 
showed, the influence of neo-liberal policies in the early 1990’s by President Collor has 
accentuated the economic exclusion (in form of unemployment) of a great share of the 
population employed in the industrial sector.  
Paradoxically, it was also in the early 1990’s that the ECA was adopted, imposing on 
the family the duty to ensure the rights of the child (such as the right to health, nutrition, 
education, etc) with absolute priority (ECA 1990, art.4).  
In the ECA the family appears as a homogeneous unit. However, this section is relevant 
to highlight that seen from a socio-historical view, the function and role of family in Brazil, 
particularly the poorer ones, has been subject to structural forces within society which have 
affected its composition, form, and role in society. Moreover, the families of the street 
children have been shown not only to be fairly fragmented, but also socially excluded from 
society, as showed in the cases where the families begged with the children in the streets. The 
question is how the duty-bearer (the street children’s families) are supposed to enforce the 
right-holder’s rights (street children) if the families themselves are subjects to social and 
economic exclusion? 
It is feasible to argue that social, economic and cultural forces exert therefore, major 
influences upon the role of the law in society. These factors, understood as the consequences 
of the new liberal policies, the legacy of the slavery period set upon the black share of the 
population, and the changes of the family role and structure in society, work as resistance to 
the efficacy of the law. 
The International covenants on economic, social and cultural rights (1966) which Brazil 
adopted in the early 1990’s claimed that the full realization of human rights can only be 
achieved if conditions are created, such as the right to work (art.6,7 and 8), and standard of 
living (art.11). As for the family and child, the international covenants states that ‘the widest 
possible protection and assistance should be accorded to the family’ (art. 10). 
Moreover, the international covenants states that conditions should be promoted by 
member states and in international cooperation to benefit of their citizens (art. 2 and 3).   
As seen above, such conditions were seemly not available to poorer families in São 
Paulo.  
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The discussion of the nature and foundation of human rights, whether is based on moral or 
legal bases as posed by Bobbio (1996) and Donnelly (1989) is confronted with the evidence 
of poverty experienced by street children and their families. Although Brazil has legally 
incorporated the international covenants into its positive law, it still has to guarantee the 
implementation of those rights, particularly to those who most need it.  
4.4.2.2.  The neighborhood 
The city of São Paulo has a population of 10, 406, 000119 according to the last census done in 
2000 (Sposati 2001:124)120. This population is greater than the state of the Rio Grande do Sul 
(which comprises a total of 467 cities), and almost the population of the whole North region 
(which comprises 7 states) and the whole Centre-West region (which comprises a total of 3 
states and the Federal District). In an international perspective, it has double the population of 
Denmark, although Denmark has 43, 093 km² and the city of São Paulo has only 1, 509 km² 
(Sposati 2000:58). 
The city is divided in 96 administrative districts, which is a system adopted in 1990. A form 
of social exclusion named by the city authorities in the social sector is that the neighborhoods 
located in the peripheral areas of the city are not included in the official map of the city. For 
these authorities, São Paulo is larger than the official registers, not only geographically, but 
also in the greater number of people who needs social assistance (São Paulo 2003:11). While 
the city population grows in the peripheral areas, the population located in the central districts 
has been reduced by 26,5 % in 1990. What is relevant to point out here is that while the 
peripheral areas lack infrastructure to accommodate a larger parcel of the city population, it is 
also in those areas that the youth population of the city is concentrated. On the other hand, the 
central districts are privileged with an established infrastructure, while the population living in 
these areas are primarily elderly people whose share was decreasing in the 1990’s (São Paulo 
2003:12; Pochmann 2002:26-27).   
According to Sposati & Koga (1996:6), in 1991, 38.1% of the population in the city of 
São Paulo was children and adolescents from 0 to 18 years old. The ECA is therefore a major 
source of law in protecting the rights of a large share of the population in São Paulo. The age 
range of greatest concentration was between 0 and 14 years old (15.7% of the total population 
and 41.2% of the underage population). 
The authors studied the 96 districts regarding the possibility of children attending 
school. Studying the demand for public schooling in age group 7 to 14 years old, the authors 
learned that in fact there was an oversupply of school vacancies in the public schools. 
 
119 This is the population of the city of SP alone. The region of the Greater São Paulo includes 39 cities, which makes a 
total population of 17,700,000 (São Paulo 2000:58). I will concentrate here in the city of São Paulo only.  
120 In addition to the population cited, the city of São Paulo had in 2000, a street population of 8,704 people which 
were not counted in the official statistics. 42% of this street population was found in shelters and 7% (609) were 
children and adolescents (Sposati 2001:134).  
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However, the distribution of the schools in the city was not compatible with the demand for 
schooling in determined districts in the city (Sposati & Koga 1996:17). In other words, while 
there were extra vacancies in some districts, they were lacking in others.  
Children who lived in districts with better standards of living had greater possibilities to 
be educated early, compared to those children residing in the suburbs of the city (Sposati & 
Koga 1996:21). 
Newer studies pointed by Pochmann (2002:27-31) shows that the literacy rate is lower 
where there is a concentration of young population and the highest literacy rate is found in the 
central districts while the lowest rates are found in the peripheral districts. 
The monthly income per household follows the levels of education as point by 
Pochmann. Therefore, the peripheral districts which have the lowest literacy rates have 
likewise the lowest income compared to the central districts families which have higher 
income and higher education (Pochmann 2002:28). 
The correlation between educational and income levels and social inclusion can be also 
seen in relation to violence and criminality levels in the different parts of the city. 
For instance, in the city of São Paulo the highest rates of homicides occur in the 
neighborhoods with the lowest socio-economic levels (Pinheiro & Almeida 2003:45; Baieri & 
Oliveira 2004:164). 
Furthermore, death by homicides is the main cause of death for young people ranging 
from 15 to 24 years old. The Southeast region (where São Paulo is located) had the highest 
rate in the country for this group, 187 homicides per 100 thousand habitants (Pinheiro & 
Almeida 2003:56). 
Recent studies on the implementation of social policies to support families in poor 
neighborhoods, reveal that violence and drugs as the main causes of insecurity and fear 
experienced by 34.8% of the women enrolled in the social program (Baieri & Oliveira 
2004:165). 
On the other hand, noble neighborhoods are most subjects to crimes against the patrimony 
(robbery) according to recent statistics, while such neighborhoods have the lowest rates of 
homicides in the city (Pinheiro & Almeida 2003:46). 
In attempting to further understand the respondents’ background, I have asked them 
which neighborhood they come from (see table 1). 
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Table 1.  Geographical origin of respondents (street children interviewed) 
 
TARGET GROUP 
WHICH NEIGHBORHOOD DO THE RESPONDENTS 
COME FROM? 
 
Street children interviewed in the 
streets 
Country side (2), São Miguel, Vargem Grande, Capão 
Redondo (2), Itaim Paulista, Santo Amaro, Vila Prudente, 
Canhoerinha, Jaguaré. 
Street children in the  
Shelter Marly Cury 
Country side, São Mateus, Greater SP, Butantã, Cachoerinha, 
Corinthias-Itaquera, Itaquera. 
Street children in the  
Shelter Taiguarinha 
Ibirapuera, São Mateus, Parelheiros 
Street children in the  
Shelter Taiguara 
Itaquá, East Zone, Cidade Tiradentes, Rio de Janeiro, Pirituba, 
Eliopolis, Jaraguá. 
Street children in the  
Shelter Padre Batista 
Downtown SP,  Liberdade, Parelheiros.  
Source: own interviews conducted at three different temporary shelters and on the streets of 
downtown São Paulo (March-April 2005) 
As table 1 shows, most of the respondents come from the peripheral districts of São 
Paulo which is illustrated in Appendix 14. Only two respondents come from central areas, 
whereas others come from other cities situated within the state of São Paulo. It is important to 
see the origins of the respondents related to the map of social inclusion/exclusion of São 
Paulo121 showed in appendix 15. Based on this map, it is possible therefore to assess that most 
of the respondents come from districts with the highest social exclusion. 
The city of São Paulo is therefore greatly marked by socio-economic inequalities, 
violence and overpopulation. It is in this societal context of a city known for its vital 
economic role in the country’s economy and unequal opportunities for lower-classes that 
street children emerge and make up the scenario of the city in marginalized ways, which is in 
the streets and shelters.  
4.4.2.3.  The race 
The predominant color of the respondents was the mulato or black, and finding such a major 
color distinction among street children deserves further attention122. Therefore, in addition to 
the respondents’ irregular family composition and their unprivileged neighborhood origins, I 
would like to introduce the aspect of race/color of the city population which appears to be 
outmost relevant in describing the characteristics of those socially excluded. 
Variables such as income and education possibilities appear to be not the only variables 
useful to describe the socio economic landscape of the city.  According to Taschner 
                                                 
121 The Map of Social Exclusion/Inclusion is a methodology of analysis geographically oriented of the territories of a 
city through variables that measure the degree of human development, equality, quality of life, autonomy, democracy 
and citizenship.   These variables are joined in composed indexes   and they produce the index of social 
exclusion/inclusion (São Paulo 2000: 11). 
 
122 The gender factor could as well be a relevant here since most of the respondents were male. For reasons of 
narrowing the study, I will focus on the color/race factor.  
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(1999:59123) - in Sposati (2001:132) in the districts in São Paulo with high income (Alto de 
Pinheiros, Moema, Jardim Paulista) less than 10% of family members are colored. On the 
other hand, in districts with low income (Jardim Paulista, Cidade Tiradentes, and Itaim 
Paulista) more than 50% of family members are non-white colored members.  
In the health sector, the study of Cunha (2002:22) revealed differences between white 
and black children by the time of birth in the state of São Paulo in the period 1997-98. The 
author concluded that not only the relationship between living conditions and child mortality 
exists, but also the effects of race. The author reveals, inter-alias that: 
a) Larger proportion of births of blacks with lesser number of prenatal consultations, which 
shows the difficulty of access to health services during the pregnancy period. 
b) Larger proportion of vaginal childbirths among the blacks, related with socioeconomic 
conditions.   
c) Larger proportion of black children's deaths without medical aid, pointing once again to 
the socioeconomic conditions and difficulties of access to services. 
What the examples above shows is that dark skinned people are socio and economically 
generally unprivileged compared to the white population. The notion that black slaves were 
not considered citizens or even individuals, but things (an object), still persists today, 
although not in the same sense and not even in the legal sense  since slavery is forbidden and 
major laws have been enacted ever since to protect the rights of the black (see appendix 4). 
However, the social inclusion of the black segment of the population did not follow the legal 
development in protecting this group. For instance, as showed in chapter one, the majority of 
the illiterate population in Brazil today are the dark-skinned and police brutality is more 
extended to blacks than whites.  
Being socially excluded is therefore, a main feature of street children’s background. The 
mechanisms of this exclusion ought to be seen in the context of their race/color, neighborhood 
characteristics and family composition, which can be described as irregular or unstructured.  
4.4.3.  The deviance of street children 
The question of how long the adolescents have lived in the streets is a most difficult one to 
answer because the adolescents often switch between living in the streets and the in shelters. 
As appendix 13 shows, although the respondents are adolescents, most of them have been 
living in the street for several years (different periods of time, though). Moreover, ever since 
they left home at an early age, most of the respondents have not only switched between living 
 
123 Taschner et alli  (1999) ‘São Paulo as Patchwork: Uniting Fragments of a Segregated City’. In: Cadernos 
Metróple no. 01, São Paulo, Educ/Fapesp, 1999. P.43-98. 
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in the streets and the shelters, but have lived at different shelters as well. Appendix 13 shows 
that it is a regular habit among street children to live in different shelters.  
When asked how long the children had lived in the streets, some of them answered ‘for 
a long time’ which I understood as being long enough for them to not recollect life at home. 
Other children, although answering they have been living in the streets for many years, they 
added the expression ‘in’ and ‘out’, referring to the coming in the shelters and returning to the 
streets.  
As the appendix 13 illustrates, just over half of the adolescents I have interviewed in the 
streets have lived in at least one shelter before and the same number would like to live in a 
shelter124.  
While I was interviewing the adolescents in the streets, a group of social workers were 
patiently trying to convince them to go to a shelter. According to the social workers, this task 
may take some time because a bond of trust has to be established first of all between the 
social worker and the street children. 
On the other hand, I also got to know an adolescent at the Marly Cury shelter who I met 
again in the streets few weeks after. Due to turmoil in the area where we met, it was not 
possible to interview him again.  
At the Taiguara and Taiguarinha shelters alone, there were 46 children and adolescents 
assisted in February 2005, and in the same month, 16 of them exited the institutions. 
According to the shelter information office, in 2004, there were 296 documented exiting in 
the shelters. In the same year 75 children and adolescents were reintegrated with their 
families. It shows that more children and adolescents leave the institution and return to the 
streets or go to another institution than return to their families.  
According to Taiguara shelter staff the reason for the high number of exiting is due to 
the adolescents steady habit of street life (‘the kids are street addicted’ as said by the staff). 
The staff argued that the adolescents are used to deciding for themselves, whatever they want 
to do whenever they want to, while living in the streets. In the shelter, on the other hand, there 
is the routine of doing things (eating, cleaning, chores, etc), which the adolescents dislike for 
the most.    
At the Marly Cury shelter, according to the information office, there were 118 children 
and adolescents assisted in February 2005, where 101 left and 17 remained steady. According 
to the staff, although the shelter has a capacity of 25 children only, among the reasons why the 
101 children have left is the children’s own wish only to find a place to stay temporarily, for 
showering, resting and eating. Other reasons named by the staff are the wish to use drugs, and 
lack of money since they earn some money in the street. However, one staff member stated 
 
124 Two of the respondents who have not left a shelter, would like to live in a shelter. The remaining four who would 
like to live in shelter have left a shelter previously.  
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that the shelter lacks resources in order to make more activities to satisfy the children’s 
different needs. The educator thinks that idleness is great among the residents at the shelter.   
Regarding the activities the adolescents perform on the streets, begging was the 
principal activity done for survival followed by stealing. It is no wonder that 38% of the 
respondents have been incarcerated at least once at the juvenile prison (FEBEM).  The period 
of incarceration has been varied among the respondents. While some were at FEBEM for just 
few days, others have been incarcerated for couple of years. In addition, some of the 
respondents have been incarcerated several times. 
Some respondents also consumed drugs consuming while on the streets and 78% of the 
respondents affirmed to have used drugs at least once. Although glue sniffing was the main 
drug used, followed by marijuana, some of the respondents have also tried hard drugs (crack 
and cocaine).  
While interviewing a group of street children, two of them were discretely sniffing glue, 
although a police car was parked not far away and a social worker was attempting to convince 
them to return to a shelter. This event may indicate how indifferent the street children are to 
authorities.  
Other activities named by the respondents were playing pinball machines, riding at the 
rear end of buses125, shoe shinning and car guarding. In addition, there was a single case of a 
respondent working as office assistant at the city hall, childcare, clothes searching, candy 
selling and also showering at parks.  
I have also asked the respondents if they have ever experienced prostitution126. Here, all 
respondents have answered no, which could be true. However, according to a staff member at 
the Taiguara shelter, prostitution is a personal issue that takes lots of trust and friendship 
before a child exposed to it is able to talk about it. Therefore, it is difficult to actually know 
whether the respondents’ answers regarding this issue are true or not.  
Concerning the respondents’ educational achievement, the interviews have showed that 
only 2 respondents (5%) have accomplished the fundamental education, that is 8 years of 
schooling. 13 of the respondents (35 %) have not finished primary school, while 9 of the 
respondents (33%) have not achieved junior high education (four years of schooling between 
the primary school and high school)127. 
 
125 This is a quite dangerous activity where the adolescents stand on the bumper at the rear end of busses and hold on to 
the back window. The adolescents reported doing this sometimes for fun and at other times in order to commute for 
free in the city. 
126 I have asked this question last in the interview in order to give more time to the respondent to feel more comfortable 
during the interview time. In addition, I have asked the respondents if they knew what prostitution means. Some of the 
respondents knew the meaning of it, while other did not. I then explained what it means.  
127 In fact, the 9 respondents have finished primary school at least, which would make up for 16 respondents (43%) 
having finished the primary school rather than the only 7 respondents (19%) stated above. However, I have attempted 
to see in what phase of schooling the respondents were in when they quit school.  
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As for school attendance, 15 of the respondents (40%) attended school at the time of the 
interviews. 14 of the respondents attending school were living in the shelters, while only one 
respondent living in the street stated to attend school.  
Based on the information above, it is feasible to argue that the deviant behavior of street 
children is caused by an anomie as described by the theorists Cohen and Cloward & Ohlin 
(see chapter two). The premise here is that society causes the deviant behavior described 
above such as stealing, drug consuming, and ‘bus riding’. As Cohen proposed, in the 
delinquent subculture what is wrong becomes right and what is right becomes wrong. The 
street children I have interviewed have gone to school at some period in their lives, while 
some have returned to school, resulting therefore in a large lag between their age and the 
grade attended. Most of the interviewed do not attend school, though.  
For not being able to follow the expectation of attending school and completing the 
education, the respondents have reached what Cohen named as status frustration which 
resulted in the respondents finding their own criteria for status in their own group. 
The contribution of Cloward & Ohlin theory of differential illegitimate opportunity is 
also important here to explain that although street children are basically poor children from 
the peripheral areas of São Paulo, not all poor children are street children. 
As showed above, 37% of the respondents have criminal records and have been 
incarcerated at least once in their lives, belonging therefore to the criminal subculture. These 
street children have had therefore, the illegitimate opportunity to commit the misdemeanors 
they did which was for the most part stealing. As for the remaining respondents, most of them 
have been willing to use drugs, but have not had the opportunity to commit serious offences. 
These street children are then called retreatists.  
4.4.4.  Street children in shelters  
With regards to how the adolescents have found the shelter they live in at present, the 
interviews showed that public authorities play a major role in guiding children and 
adolescents to city shelters. In most cases, it was the work of social workers and volunteers 
from NGOs who approached the children on the streets, and in few cases the police who 
brought the children to a shelter.  
Finding the shelters through a recommendation was the second major source named by 
the respondents. Most of the recommendations stemmed from other street children who knew 
a determined shelter and could therefore recommend it. Recommendation from regular 
citizens was also named as a source of finding a shelter.  It is important to state that some of 
the respondents already knew the shelter from previous stay. For those children, they may 
have suggested to the public authorities which shelter they would rather go to. Anyway, it 
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does not interfere with the fact that the public authorities carried out an intervention in 
contacting and guiding the children to a shelter.  
Regarding work, only 3 of the respondents (11%) living in the shelters had work while 
2 of the respondents living in the streets worked (18%). The jobs described consisted of car 
guarding, flyers delivery and shoe shining, collecting cardboard in the streets and assisting 
adults in small jobs. 
The shelters may offer the adolescents a physical base enabling them to do their 
homework and participate in school activities. Some of the respondents attended regular 
schools while others attended schools special schools (for older people with little education). 
With regards to how long the respondents have been living in the shelters, the answers 
obtained in the interviews at the Taiguarinha and Padre Batista shelters have matched with the 
information given by those shelters office, which is up to few months for some and only some 
days to others. However, at the Taiguara shelter, the answers given by half of the respondents 
have not matched with the information given the shelter office. The answers given by the 
respondents were much longer than the actual living period given by the shelter128. In some 
cases, the respondents stated themselves that they have been in and out of the shelter recently. 
It was not possible to verify this kind of information in the Marly Cury shelter.  
Considering that the shelter is a temporary place for the adolescents offering housing up 
to 90 days, some adolescent have surpassed this limit, I asked the staff at the Taiguara shelter 
the reason why the adolescent are not transferred to the permanent shelters129 to which the 
staff stated that the permanent shelter are constantly full.  
By telephonic enquiry to 8 of 32 permanent shelters (25%) I found out that there were 
no street children at all in those shelters130. According to the staff in these permanent shelters, 
the children and adolescent they support are the children who have some problem at home 
such as violence or alcoholism, and by a judge’s decision, these children and adolescents are 
directed to the permanent shelters. The staff also stated that they attend school normally.  
According to a Social Assistance Department supervisor, there is a tendency of some of 
the permanent shelters not being willing to take in street children due to their ‘wild behavior’ 
understood as addiction to drugs and having a premature sexual initiation131. It may be argued 
 
128 Respondent’s answers to how have been living in the shelter and the shelter’s official records in parentheses:  
4 years (1 month) 
1 year (6 months) 
4 years (8 months) 
1 year (6 months) 
129 Recalling that the 4 shelters I have studied are called temporary shelters (Casa de Acolhida), of which there are 8 in 
the city at the municipal level. As for the permanent shelter (Abrigo), there are 32 of them in the city at the municipal 
level.  
130 I have visited only 1 permanent shelter, which I think offers better housing facilities (larger, decorated, furnished, 
quieter) than the 4 temporary shelters I have visited. The 8 permanent shelters I telephoned were at different locations 
in the city.  
131 Telephonic interview in July 2005. 
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here that in such situations, the labeling of street children by public official has a negative 
effect on them. 
As to the NGO Travessia Foundation’s lawyer, the children who remain for a long 
period of time in the temporary shelters are in an irregular situation, although it is not an 
unlawful situation, since the statute does not distinguish between a temporary and permanent 
shelter132.  In fact, the temporary shelter (Casa de Acolhida) is not specified in the Statute of 
the Child and Adolescent, which only refers to the shelter in its article 92 and article 101, 
paragraph.                  
As the findings regarding life in the shelters shows, it may be argued that the deviant 
lifestyle characteristic of street children leads to a life instability, caused by a high rotation 
between living in the streets and in the shelters. This deviance started already with the 
breaking up from the families, quitting school and continued on rotating frequently between 
living in an institution (and in some cases in juvenile prisons) and on the streets.  As a 
consequence, this deviant lifestyle points to a way of life characterized not only by hardship 
and restlessness, but also by social exclusion.  
I suppose that the constant entry and exit of newcomers in the temporary shelters may 
disturb the children and adolescents who are in process of adaptation to a stable life 
characterized by school attendance, and educational and social activities offered by the 
shelters.  
Despite the uncomfortable conditions, the temporary shelters have a somehow positive 
effect on the street children and adolescents since at least half of the respondents living in the 
temporary shelters attend school. A second positive influence of shelter is concerning the use 
of drugs, which is strictly forbidden in the shelters. Some shelters, like Padre Batista, do not 
even allow smoking in the shelter while the remaining shelters allow it.  
However, some of respondents I have met in the streets were sniffing glue during the 
interview in total disregard to the presence of the police and social workers around. Another 
distinction among street children and shelter residents is their garments. Quite often, I saw 
street children without shoes and badly dressed. Some of them went a few days without 
showering. Such unfavorable conditions were not experienced by the children at the shelters I 
have visited, since children were provided with showers, food, clothing, and so on.   
Finally, as for the social skills of street children, I realized that most of the children at 
the home shelters I have visited have been waiting anxiously in line to be interviewed by me, 
which was a contrast when compared to the children I have interviewed in the streets who 
seemed suspicious of me approaching them, even though a social worker had introduced me 
to them. For whatever reason, some of the street children explicitly denied to be interviewed.  
 
132 Telephonic interview in July 2005. 
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I interpreted the willingness to speak about themselves as a sign of a process of 
socialization which take place in the shelter, but which takes a different form when the 
adolescents are in the streets. Street children are often seen wandering around in a group of 3 
or 4 children in the streets of São Paulo, mostly in downtown areas and also at night. Very 
seldom have I seen a single street child wandering on his or her own. They have often 
nicknames and call themselves brothers and sisters (a street brother and sister).  
According to some social workers I have met in the fieldwork, many street children play 
a ´victim’s role’ when approached by strangers. Which means that the story a street child tells 
about his or her life may not always be true, but that some children may over dramatize their 
life story in order to impress the listener, whether it is a social worker, a passerby, or alike. 
According to some social workers I met, some street children act this way in order to impress 
the listener and therefore to get his or her sympathy to their situation133.  
I argue therefore that the deviant behavior and subcultures of street children are 
accentuated when street children are exposed to the criteria and rules of the street life. Once in 
the shelters, some children may accommodate a more stable life, at least for some time in 
their lives. The empirical findings in this study have shown that more than often, the street 
children oscillate to a lifestyle in the streets where they aspire to find the illegitimate 
opportunities in the deviant subculture. It may be that those who return to the streets may not 
have found legitimate opportunities in the shelter life.  
In order to form a base for the analysis in this chapter I have conducted therefore, a total 
of 49 interviews, herby 12 interviews with field specialists and 37 interviews with street 
children and adolescents (see appendix 16 for a list of all references). The fieldwork has been 
therefore, a valuable and rich experience (see appendix 17 for an additional description of it).   
 
133 Interviewing the most possible number of street children, in order to get a better description of their main 
characteristics and understand their barriers more deeply, may mitigate the uncertainty regarding the validity of my 
interviews with street children. Another way could have been to live temporarily in one of the shelters I have been in, 
in order to get better acquainted with the children, earn their trust and therefore bear a deeper knowledge about them. 
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CHAPTER FIVE:  CONCLUSIONS  
5.1.  Main findings 
In my study to understand the barriers and conflicts faced by street children in the city of São 
Paulo, I claim the existence of antagonist forces, like two streams drifting in opposite directions. 
For explanatory reasons, I would name these antagonist forces as a) deeply embedded tendencies 
in society and b) newer tendencies in society.  
I would like to concentrate my attention on the latter tendency since it shows new elements 
relevant to the analysis of the rights entitled to the child, such as the great influence of 
international law upon the Brazilian law.  
5.1.1.  The deeply embedded tendencies in society 
I would briefly define the deeply embedded tendencies in society as ‘the way things have always 
been’ in the history of Brazil towards the neglected child, the blacks and the poor, which has in 
turn resulted, to a large extent, in the emergence of street children, the social exclusion of blacks, 
and social inequality. It is a fact that since the turn of the XVIII to the XIX century the 
phenomenon of street children was emerging in the city of São Paulo as well as that of child 
labor as a consequence of the industrial revolution and the lack of social policies. Yet, the 
phenomenon of street children is still pervasive in the city of São Paulo at the dawn of the XXI 
century, as the study showed.   
The deeply embedded tendencies appear to be inherently connected to the historical legacy 
from the Portuguese in the colonization period.  For instance, the black segment of the 
population had the status of slaves in the colonial society and although they became free in 1888, 
it appears that their social inclusion in society did not match the advancements made in the law 
to protect their rights as free citizens of the country. 
As to the abandonment of children to the care of the church, the reasons were not only the 
lack of economic conditions to raise a child, but also the moral role of the church in society 
about unwished pregnancy outside marriage. Nowadays, the abandonment of children is still a 
characteristic of the Brazilian society. Some of the respondents met in the fieldwork have never 
met at least one of their parents. 
From a political and legal point of view, the State started to take action on the abandoned 
child in the 1920’s with the creation of the Minors’ Code.  Children who were abandoned or 
committed delinquency fell in this category. What was supposed to be the primary role of the 
family, become then assumed by the State with the large institutions to accommodate those 
children. Such institutions were also object of influence of the military dictatorship under the 
auspice of national security. Recently, such institutions, like for instance the FEBEM has 
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recently been critized by international NGOs for not protecting the rights of the child and 
adolescent (Human Rights Watch 2005; Amnesty International 2000). 
So far, I argue that the social conditions in the Brazilian society have induced to legal 
changes, like for example the Minors’ Code of 1927 and 1979. The law in such cases has been 
reactive (Vago 2000:320-323) which I understand as adapting to the new tendencies in society. It 
is important though to point out that the law in such cases should not be seen as a neutral, 
objective, and independent instrument of social change. But it is also subject to external 
influence. For instance, the Minors’ Code of 1979 was formed during the military period and 
under the influence of the OAS’ view of the neglected child. 
In the 1990’s however, the societal context has changed in Brazil in the sense of the 
practice of democratic principles. So, have the law and its views changed towards the child. The 
‘irregular child situation’ is a denomination no longer utilized by the law. The child is now an 
object of human rights as defined in the ECA and in the International Convention on the Right of 
the Child, which Brazil has consented into its national law.  
It may still argued that the enduring violations on the rights of the child may have induced 
the legal change, that is, the enactment of the ECA. The law in such case is still reactive as in the 
prior laws named on the rights of the child. 
It is therefore crucial to ask under what circumstances law can bring about social change, 
at what level, and to what extent (Vago 2000:319). The question of the proactive role of the law, 
i.e. when the implementation of the law induces to social change finds barriers to its success.  
The barriers referred to in my study are intrinsically related to the cultural, economic, political 
and legal characteristics of the Brazilian society.  
It is therefore pertinent to distinguish what the new trends in society are from those 
characteristics that have otherwise permeated in a society along its history in order to detect the 
factors of social change.  By trends or tendency, I refer to the interaction of the political, legal, 
economic and civil aspects of a society. Few questions are important to ask in this context:  
Where do the new trends originate from? How is it possible to the new trends to permeate in the 
society structure and finally how the new trends interact with the embedded characteristics of a 
society? 
5.1.2.  The newer tendencies in society 
 I would define the newer tendencies in society as the actual settings in the legal and political 
aspects of society. In a temporal sense, I refer to newer tendencies the main events that have 
occurred since the return of democracy in 1985.  
On the legal aspect of the newer tendencies, thanks to both national societal changes 
occurring since 1985 and the international standard being set for human rights, there has been a 
gradual emergence of human rights embedded in the Brazilian law and the importance given to 
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the child as an object of law with the enactment of a statute dedicated to this group. It implies as 
well a renewed legal view on the neglected child who is no longer defined as a minor.  
The new statute of the child in 1990 is in accordance with the international rights on the 
protection of the child, supported by the columns of the human rights discourse which has itself 
evolved in the last fifty years and is gradually being embedded in the Brazilian law. 
Nevertheless, I argue that the international discourse of human rights and rights of the child 
emanated by the United Nations counteract with the hitherto legal and societal vision of the 
neglect child in Brazil which generates a fission rather than a fusion literally speaking, for 
human rights are a novelty in Brazil (see box one in chapter 3).  
While on one hand there has been political willingness to implant changes towards the 
protection of human rights and rights of child in Brazil, on the other hand, the role of the State as 
proposed in the article 3º of the Constitution134 in eradicating poverty as well as in article 4º in 
the ECA135 in protecting the rights of the child is compromised considering the Brazilian chronic 
economic debt problem, national deficit, and the rise of unemployment of in the 1990’s. 
Although Brazil has made progress in promoting political and civil rights since 1985, (i.e. 
the right to vote; and freedom of expression and freedom of press) it may be argued that 
realization of human rights, understood as the interdependence of political, civil, social, 
economic and cultural rights, has not been accomplished by a large share of the population since 
then. Although social inequality is not a novelty in Brazil, the neo-liberalism trends of the 1990’s 
exerted a great influence in expanding the gap between the poor and the rich segments in the 
population, resulting in the rise of unemployment and informal work and therefore the lack of 
income. 
As showed with the evolution of human rights documents emanated from the United 
Nations, there is a close link between development and the promotion of the interdependence of 
rights expressed in the International Covenants (1966) and Declaration on the Right of 
Development (1986). 
The evidence of the rhetoric of Brazilian officials in the General Assembly showed the 
efforts of the Brazilian State to comply with international human rights standards while at the 
 
I. 134 ‘To construct a free society, just and solidarity;  
II. To guarantee the national development;  
III. To eradicate poverty and marginalization and to reduce social and regional inequalities;  
IV. To promote the good of all, without prejudice of origin, race, sex, color, age and any other forms of    
discrimination.  
               (Constitution, 1988, Title I art. 3º) 
135 ‘It is the duty of the family, community, society in general and the public authority to ensure, with absolute priority, 
effective implementation of the rights to life, health, nutrition, education, sports, leisure, vocational training, culture, 
dignity, respect, freedom and family and community living’. ( ECA, art. 4) 
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same time facing a national and foreign debt burden and inclusion in the international economic 
order.   
This antagonist position between international agreements and standards on human rights 
and the national socio-legal-economic context can be portrayed as a major gap in the 
implementation of human rights in Brazil and in its full realization.   
It appears that in Brazil, and particularly in the city of São Paulo, the collective rights, 
understood as the social rights of education, health, work, etc and which require a positive action 
by the State, do not complement the individual rights, understood as the civil and political rights 
such as the freedom of speech, right to obtain propriety, right to vote, etc, which requires a 
negative action by the State.  
When I refer to the deeper and newer tendencies in society, I do not imply that they are 
distinguished and separated from each other, but rather the two tendencies are intertwined, 
revealing simultaneously renewed political efforts (i.e. human rights) and the enactment of the 
law protecting minorities (i.e. ECA), but are at the same time confronted with unfavorable socio 
and economic forces and historical circumstances, which counteract the fulfillment of the law 
and social policies.  
For instance, the evidence showed in this study indicates the standards set by the 
international laws on human rights and the rights of the child, which Brazil adhered to a short 
time ago, is faced with a national scenario characterized by a history of debt, political instability 
and social exclusion marked by race, income distribution and regional disparity. The national 
scenario can be further described as containing economic instability (i.e. foreign and public debts 
and chronic inflation), regime change (from democracy to military rule and return to democracy) 
and social stratification (i.e. the slave and the master; the child and the minor; the very poor and 
the very rich; the illiterate and the well-educated). In other words, the efficiency of the law (i.e. 
ECA) is subject to external forces and is therefore a dependent variable.  
On the micro plan, although São Paulo contributes to a great deal to the nation’s wealth, 
the decaying socio-economic conditions in the city of São Paulo weaken the ability of poorer 
families to provide for their family members. Furthermore, as showed before, socioeconomic 
conditions ought to be seen together with other factors such as color/race, the unofficial 
geographical expansion of the city and the composition of poor families, which if found 
irregular, causes some children and adolescents into a deviant lifestyle by leaving home and 
living in the streets. Based on the theory of anomies initially founded in Merton’s study, it is 
feasible to argue that there is a large discrepancy between the aspirations to success and the 
opportunity to realize these aspirations which produces pressures toward deviation (in Thio 
1978:36). The societal conditions in the city of São Paulo cause therefore the deviant behavior in 
street children.  
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5.1.2.1.  The sources, characteristics and applicability of the law 
I see the process of the trajectory of the law a quite complex one for two main reasons. The first 
reason is related to the sources, characteristics and applicability of the law136. The second reason 
is related to the relationship between the individual and the force of the law, which will be 
deepened in the following section.  
According to Schaumburg-Müller (2002) the law is formed in many different places and in 
different ways. The author names this conceptualisation the polymorphism 137  of the law 
(Schaumburg-Müller 2002:115-116). Because the law is formed in different places, it is 
necessary to inquiry in different places to find a solution to a legal problem. Since the law is 
formed in many places and has many forms, it may eventually trigger questions about its 
legitimacy. Schaumburg-Müller names for instance different sources of law (practice, regulation, 
natural justice) or in different levels (international law, national law and sub-national law) (ibid. 
2002:118.ff)  
Schaumburg-Müller maintains by polymorphism there carries on different politics of law 
depending on the legal field of the law (local customs, international standards, etc). By politics 
of law, the author defines the activity that one engages to influence the formation of the law (ibid 
2002: 116-117).    
In understanding the trajectory of the law (human rights and the rights of the child) we 
have seen in the study that it was formed in many places and had many forms. It has foundations 
in the international forum such as in the UN and the OAS, and following through thereafter into 
the ratification process in the Brazilian National Congress and finally reaching the 
implementation in municipal level in the city of São Paulo.  
In this process, the law has been exposed to several actors views, influenced by procedures 
(such as sessions, votes, and so on) and formed in international and national domains (such as in 
the international organisation domain represented by the United Nations and in the Legislative 
Power of Brazil) and finally the local law making process in the city of São Paulo which is 
sewed to protect the rights of the child in the municipal level.  
Consequently, when it is stated that the child and the adolescent enjoy all the fundamental 
rights inherent to the human person (ECA 1990, art. 3) it is necessary to understand what legal 
instrument (s) apply to protect the fundamental rights of the child. 
 
136 This discussion could have included the concept of ‘interlegality’ by Sousa Santos (1987). For reasons of 
simplicity, I will rely only on Schaumburg-Müller’s polymorphism concept.  Based on cartographic concepts (scale, 
projection and symbolization), Boa Ventura Sousa Santos argues that ‘laws are maps; written laws are cartographic 
maps; customary, informal laws are mental maps’ (Sousa Santos 1987:282). According to the author, different 
spaces create different legal realities (ibid.287) For instance, the local law has a large- scale legality, whereas the 
national law has a medium–scale legality and the world law has a small—scale legality.  The author argues therefore 
that one cannot speak properly of law and legality, but rather on inter law and interlegality (ibid. 288).  
137 Poly=many; morph= size, form. 
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As seen in chapter three, not only the International Convention on the Rights of the Child 
have been ratified by Brazil in 1990, but also that the National Congress also produced a special 
instrument – the Statute of the Child and Adolescent in the same year.  
When referring to the article 1º in the ECA 138 , Cury (2005:16) states that ‘the full 
protection granted the child and the adolescent have its closest roots in the Convention on the 
Right of the Children of the United Nations from 1989’. 
Therefore, there is no conflict between the international law and the domestic law. As it is 
stated in article 1 of the ratification document ‘the Convention will be executed and 
accomplished, as entirely as it is constituted’ (presidential decree nr. 99.710, November 21st 
1990). Consequently the ECA enforces the rights already adopted in the International 
Convention and with its 266 articles (Cury 2005) it bolsters the rights of the child in the 
Brazilian territory.  
As for the instruments of the protection of human rights, we have seen in chapter three that there 
are many legal instruments protecting the human rights in Brazil (see appendix 11). At the 
international level I have shown instruments from the UN (the International Covenants on 
Political, Economic, Civil, and Political Rights) and the regional OAS (American Convention on 
Human Rights). These international instruments have been ratified in Brazil by the authoritative 
power given to the president by art. 84 (VIII) in the Constitution (see box 1). They are 
incorporated into the domestic law under the constitutional status.  
            Furthermore, the article 1 in the Vienna Declaration (1993)(see appendix 10) not only 
urges States to make reference to the Charter of the United Nations to the compliance of the 
protection of human rights, but also to ‘other instruments relating to human rights, and 
international law’. It implies therefore a multiplicity of sources of law the States might refer to, 
including the regional conventions. The Vienna Declaration, in its preamble, already refer to the 
importance of the regional agreements ‘Having taken into account the Declarations adopted by 
the three regional meetings at Tunis, San José and Bangkok and the contributions made by 
Governments’ (…). 
            I argue therefore that enshrinement of human rights principles into the positive law in Brazil 
has made remarkable progress in the 1990’s and that the major challenge of the State is 
guaranteeing the realization of and/or creating conditions to its execution. As the scholar Bobbio 
argues, it is not relevant to assess the nature and foundation of rights, but ‘rather in finding the surest 
method for guaranteeing rights, and preventing their continuing violation in spite of all the solemn 
declarations’ (Bobbio 1996:12).  
          I emphasize that the child and the family are subjects of rights in the international 
covenants and in the regional agreement which Brazil is part of139. The family is represented as 
 
138 ‘The Law concerns the full protection of the child and the adolescent’. (ECA, 1990, art. 1) 
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the natural and fundamental group unit of society and entitled to protection by society and the 
State while the child is subject of special rights due to the condition as underage and should be 
protected by the family and the State.  
Although we know that the law is formed in many places and has many forms, we still 
have to account for how and why they emerge and change and what significance the formation 
of the law in the international forum has to the national law.  
In this instance I would like to include Giddens’ conceptualisation of modernity.  
According to Giddens, modern society changes with a unique pace, scope and intensity 
(Kaspersen 2000 b: 85). To Giddens, modernity is inherently globalising and globalisation is 
defined as the intensification of worldwide social relations which link distant localities in such a 
way that local happenings are shaped by events occurring many miles away and vice versa. 
Therefore, to Giddens, the modes of connections between different contexts or regions become 
networked across the earth’s surface as a whole (Giddens 1990:64). An important feature of 
modernisation is the role played by modern organizations ability to connect the local and the 
global in ways, which was not possible in more traditional societies (Giddens 1990:20).  
I would like to refer here not only to the States and their international relations, but also the 
international organizations role (i.e. United Nations and regional organizations such as the OAS) 
in linking the distant localities in the world through their conventions and declarations. As the 
process of globalisation intensifies, so does the interlinking between different regions or 
locations in the world.  
As stated by the Brazilian president Collor in a speech in the United Nations in 1990, 
Brazil should be coupled to the international order not only in economic liberalization, but also 
in global environment and human rights issues (FUNAG 1995:501-515). We have also seen 
earlier in this study that the emancipation of minorities’ rights has intensified greatly in the 
second half of the XX century in the United Nations forum. Consequently, the ratification of 
international conventions (such as the International Convention on the Rights of the Child) by 
some member-states urges other member-states to ratify and implement the convention within 
their borders. The Brazilian speaker in the United Nations in 1995 (Sabóia 140 ), urged the 
international community to realize the importance of the full and prompt implementation of the 
 
139 Family rights: International Covenants on Economic, Social and Cultural Rights (1966)  
                              see art. 10  (1) and (2).                       
                             International Covenant on Civil and Political Rights (1966) see art. 23 
                             American Convention on Human Rights (1969) see art. 17 
     Child rights: International Covenants on Economic, Social and Cultural Rights (1966) see art. 10 (3) 
                           International Covenant on Civil and Political Rights (1966) see art.24 
                           American Convention on Human Rights (1969) see art. 19 
 
140 United Nations General Assembly, 50th session. November 21st 1995. A/C.3/50/SR.34 –agenda item 110:promotion and 
protection of the rights of children 
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Convention throughout the world. In addition, the Brazilian representative argued that it was 
essential that States withdraw any reservations they might have formulated towards the Convention. 
I would like to highlight, however, that when I refer to the interlinking between different 
regions or locations, as the process of globalization intensifies, it does not mean the prevailing of 
the monism view in the international relations. 
As we have seen in chapter three, the Constitutional Amendment nr. 45/2004 which 
included the §3 in article 5º in the Brazilian Constitution changed the monistic view of the 
international law to a dualistic view in the incorporation of the international treaties on human 
rights in the Brazilian law.  
With such a change, I mean that the actual issue is not to ask what the valid legal source on 
the protection of human rights is, but rather the way the internalisation of the international law in 
the domestic law in issues of human rights and the intention of the Brazilian State in protecting 
its sovereignty in the international relations.  
The process of globalisation is also relevant when we discuss the law-society relationship 
(for example the models showed in appendix 7). Here we have societal forces exerting influence 
upon the law. However, considering the intensification of the events world over, shaping 
occurrences some place else in the globe, it is reasonable to argue that global forces influence 
both the law and society in a delimited geographical territory. As an example of it, we have seen 
in chapter four that São Paulo has been affected by the liberalization policies as part of the 
modernization process initiated by president Collor in the 1990’s at the same time that the ECA 
was launched in Brazil. The liberalization resulted in changes in the local production and 
employment structure, causing massive unemployment, which weakened economically the 
capacity of poorer families to ensure the rights of the child. Obviously, other factors discussed 
earlier such as the chaotic geographical expansion of the city and the aspect of race and color are 
also related to the socio-economic conditions of a poor share of the local society. Both events 
(the economic changes and the adoption of the ECA) were therefore greatly influenced by 
globalisation processes.     
5.1.2.2.  The relationship between society, the law and the individual  
In this section I would like to reflect on the fulfilment of the law (the protection of the rights of 
the child) in the city of São Paulo regarding the street children. It is important to ask two key 
questions here: Firstly, why the protection of the fundamental rights of the child is not fully 
accomplished as envisaged in the Law (ECA, art. 3)? And secondly, to what extent can street 
children create their lives and to what extent are they constrained by society? 
The first question contains two important elements; which are the normativity of the law, 
and a lack of efficiency to its realization. The second question implies the enabling of an 
individuals’ life (the street children) and the constraints he or she faces living in a determined 
society.   
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The reading and understanding of the main international conventions and declarations has 
shown that the law on human rights and the rights of the child has changed in the second half of 
the XX century following the worldly changes and being continually sensitive to the causes of 
minorities. The law is then a dynamic instrument of social change, since it changes at the same 
time that it is an instrument of change.  
The complexity in this issue is related to the fact that the process of adjustment between 
social changes and the adaptation of the law appears to be delayed and difficult (Cotterrell 
1992:49). “The way in which social development is reflected in modern legislation or legal 
practices is just as problematic as the reverse direction of influence” (Cotterrell 1992: 49).   
The law cannot then be seen as an independent element influencing society, but it is rather 
influenced by a magnitude of factors influencing its role in society.  
The analysis in chapter four, on the barriers experienced by street children in São Paulo, 
showed that there are limitations of the law (the protection of the rights of the child). My main 
argument was that the social exclusion of poorer families in São Paulo resulted in their inability 
to provide for their children.  Poor families who are vulnerable and ‘irregular’ (lacking a father 
or mother or even both) make the uncoupling of poor children from mainstream society more 
likely, resulting in the phenomenon of homelessness as experienced by the street children. 
Consequently, these children have turned into a delinquent subculture with their own criteria for 
achievements and activities, such as stealing, using drugs, and being ‘tough’ in order to survive 
in the streets. 
My explanation of street children’s deviant behavior followed the views represented by 
functionalist theorists who argue that forces beyond the control of the individual causes the 
deviant behavior. 
According to Lucchini (1997: 6-8), however, the street child is not a direct product of the 
environment constraints. Lucchini views street children deviance as a negotiation, an evolving 
relationship the street children have with their peers and adults in the streets in which the child 
manages the deviance according to different parameters. The street child may for instance act 
like a ‘victim’ of the social structure when relating to a journalist, a street educator or to a 
researcher, but he may also act like a delinquent in the street life environment. Lucchini (1997:6) 
bases his analyses on Giddens’ structuration theory; in which structure is not to be equated with 
constraint but is always both constraining and enabling (see also Kaspersen 2000:381-382). 
The structuration theory does not necessarily refer to deviant behavior study, but to the 
relationship between the individual and the society (the agent and the structure). Nevertheless, 
Lucchini’s attempt to position the agent (the street children) as knowledgeable actors about their 
actions and being able to manage their deviance to their own interests could eventually be 
relevant in other societal contexts where there is better enabling possibilities.   
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It is important to highlight that Giddens does not specify how enabling or constraining 
structures are (Kaspersen 2000:388).   
I argue therefore, based on the study of street children in the city of São Paulo, that the 
social structures in the city of São Paulo appear to be constraining rather than enabling the 
individual. The constraining elements I base my arguments on are the street children’s color and 
race legacy in the Brazilian society, the  socioeconomic exclusion in the city of São Paulo and 
the street children’ s irregular family composition.  
Seeing the deviant behaviour of street children from a legal point of view, I perceived it as 
another form of limitation of the law. As described by Cotterrell (1992:51) referring to Roscoe 
Pound (1917), law is limited in that it can only deal with the outside, and not the inside of people 
and things. Accordingly, Cotterrell states that ‘law cannot attempt to control attitudes and 
beliefs, but only observable behavior’ (ibid. 51). 
It may difficult to grasp the anxiety of street children to go back to the street life (those 
interviewed in the fieldwork), although they have been offered the help from the local authorities 
in form of housing, food, schooling and so forth.   
One may say that the street children live in their own world, not minding whether they 
sleep in a warm bed tonight or in the sidewalk tomorrow. They beg in the streets in order to buy 
food, even though the shelter they left offered meals several times in a day. They were welcomed 
in the city shelters, provided they respected the basic rules. Nevertheless, they were free to leave 
whenever they want. The ECA states that no child shall be confined. My study showed that quite 
often, the children left the shelters towards the streets. They came back some time after, perhaps 
to the same shelter or another one. There was a high mobility in shifting the occupancy among 
different shelters and the street. 
My point here is to argue that the law understood as the protection of the rights of the child 
applied by the city officials was not enough to convince the street’s children. The shelter as 
stated in the ECA is a temporary place and the objective is the return to the family or substitute 
family. How to understand the street children’s behavior then? 
A contribution to this question may be given by Eugen Ehrlich (1936) for whom ‘no 
amount of legislation, official enforcement and coercion could by itself, transform a rule into 
‘law’ understood in the social sense of the word’ (in Banakar 2002:43). For Ehrlich, the rules of 
conduct which people follow in informal social grouping formed a base for social behavior, 
which he named the ‘living law’. Moreover, according to Ehrlich, the forces governing legal 
behavior are not to be found in legal documents, but in the larger social world (ibid. 44). 
As pointed by Cotterrell (1992:34) the sociological study of deviant behavior of some 
groups such as drug users, street gangs, etc have not applied Ehrlich’s living law concept, 
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although the style and objective of many of the studies are directly comparable with those of 
Ehrlich’s. 
In understanding the street children interviewed in my study, it is argued that their conduct 
of behavior came often in conflict with the rules of the shelters they lived in. Examples I heard 
from the shelter’s staff were the children’s complaint in following the shelter’s rules such as no 
smoking, having a determined time to eat, daily chores, laziness, etc. 
Another example experienced in my fieldwork was the observance of carelessness of some 
street children towards public authorities such as social workers and policemen as they sniffed 
glue nearby these state staff. In fact, the law protecting the children’s rights is limited in many 
cases by the children’s own deviant behavior.  
For now, it is cautious to argue on two points: Firstly, that the force of the law (the state 
law) is limited in controlling street children’s behavior. This argument is based on legal realist 
Roscoe Pound the ‘law in the books is different from the law in action’. Secondly, the societal 
diversity may be a detrimental factor in the application of the law. Banakar (2002:45) argues that 
the notion of ‘living law’ can probably be related to Ehrlich’s experience living in an 
environment of ethnic and cultural diversity, which have caused tensions. Consequently, the 
traditional law was not the best instrument to cope with such diversity.   
As seen in chapter four, the city of São Paulo is greatly marked by the socio, economic and 
cultural diversity. Overall, it can be seen in respect to the great foreign nationals living in the city 
who immigrated to Brazil in the second half of the XX century, such as Italians, Japanese, Jews 
and the Portuguese. More recently, though, the intense migration to the city in the 1990’s has 
contributed even more to the cultural diversification in the city (IBGE 2000b:31).  
Although these migrants are also Brazilians, they bring with them their customs, ways to 
settle disputes and ways to solve economic problems. Carvalho (1994:96-97) argues that there 
are different forms of solidarity among poor families141 such as the A) Compatriot and relative’s 
solidarity142  which is the first condition to the survival of poor families. The families live in a 
community whose identity is marked by scarcity, blood and birthplace. In this solidarity, families 
help each other by loaning money to pay bills and taking care of each other’s children. The 
solidarity helps the family to survive. B) Godfather solidarity. In this type of solidarity, someone 
in the poor family keeps ties with someone in the middle or high social class who is able to give 
used products (such as a fridge, a TV, clothes, etc) to the poor families. Through the work as 
housekeeper, gardener, janitor, private driver, etc, member of poor families are able to establish 
bonds with a higher social class. According to the author, this form of assistance explains a way 
of recycling consumer goods in the Brazilian society.  
 
141 Carvalho refers here to the original author (Sposati, Aldaíza ‘Sociedade Providência’, 1990) 
142 The translations of the 3 types of solidarity are approximate, since its original names are closely related to the 
Brazilian culture. The original types are as follows: 
a) solidariedade conterrânea e parental; b) solidariedade apadrinhada. 
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As we have seen with the neighborhood distribution in the city of São Paulo, the black 
population is mainly located in the outskirts of the city where the infrastructure facilities are 
most scarce. 
The instrument of the law in imposing the duty to enforce the fundamental rights of the 
child ought to be seen based not only on the poor families’ ability to sustain the rights imposed 
by the law, but also based on this culturally diversified context.  
5.2.  Conclusions 
Based on the evidence showed in the previous chapters, we can now summarize the main 
findings in order to answer the main question in this study which is: What are the main barriers 
hindering children-of-the-street, in the social and economically disparate São Paulo city, from 
attaining the fundamental rights ensured them by the 1990 ECA, thereby inspired by the 1989 
International Convention on the Rights of the Child? 
The study has identified and examined three main barriers such as: 
a) The social exclusion of poor families 
b) The deviant behavior of street children 
c) The great influence of the international law standards on human rights and children’s 
rights upon the Brazilian law making 
The first barrier is related to street children’s family. The normative goals of the ECA 
concerning articles 3 and 4 understood as the protection of children’s fundamental rights and the 
responsibility of the family to promote those rights are beyond the unprivileged societal context 
experienced by poorer families in the city of São Paulo. By unprivileged societal context I mean 
not only poverty, but also the mechanisms of social exclusion of families living in peripheral 
neighborhoods and being exposed to urban violence and the lack of infrastructure services.  
Furthermore, the street children’s families have shown to be irregular with respect to its 
composition and violence in the upbringing. Although, domestic violence is not a phenomenon 
limited to lower classes, it may have a stronger effect on children who are already poor and 
lacking a father or mother or even both.  
The color/race aspect of street children has also shown to be a significant element of social 
exclusion in São Paulo, which is intrinsically related to the dark skinned population legacy in 
Brazil. It may be argued that there is a culture of social exclusion repeating for newer 
generations of the black segment of the population since the dawn of the Brazilian history. This 
set of unfavorable conditions urged some children into a deviant behavior found in a lifestyle in 
the street away from parents’ supervision and marked by a delinquent subculture.   
I argue therefore that societal structure causes the street children’s deviant behavior. The 
assurance of fundamental human rights of street children by the family and public authorities is 
compromised by the poor families’ composition and conditions. Although public authorities 
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have launched programs to enforce the street children’s rights, I draw attention to the 
socioeconomic inequality existing in highly economic productive city of São Paulo as a main 
barrier in the promotion of rights. A right here is understood as indivisible and interdependent 
and implies economic, social, cultural, political and civil rights. As to the objects of rights, 
although the street children are the ‘right holders’, it is necessary to learn the possibilities of the 
‘duty bearers’, i.e. the family, to fulfill its duty.  
And here I point to the importance of the societal structure (cultural, economic, and 
political aspects) in constraining the poorer families to fulfill their role in protecting the rights of 
the child.  
The second barrier is related to the street children’s enduring experience in a delinquent 
subculture which in turn perpetuates their deviant behavior. The study has shown that street 
children have a high mobility between the street and shelters, finding it difficult to adjust to 
living in an institution or returning to their families. Living in a delinquent subculture for a 
lasting time and learning therefore new criteria and rules for achievement make it difficult for 
street children to adapt to the rules of a shelter or school.  It is said that street children are 
‘addicted to the street’ (vício da rua) which means that they long for the ‘freedom’ of using drugs 
and living restlessly in the streets.  
Although the local authorities, based on the principles enshrined in the ECA, have 
reformulated the assistance given to street children, by reducing the number of children in an 
institution and offering a personalized assistance according to the child’s situation and needs, the 
fulfillment of the law is impeded when street children decide to go back to the street life.  
Finally, the last barrier is defined as the influence of international law upon the Brazilian 
law which in turn raises the standards of the protection of the right of the child to be realized.  As 
showed in the study, it is not novel to talk about the rights of the child in Brazil; however is it 
novel to feature the child as subject to fundamental human rights equal to adults. The ECA 
follows the UN International Convention on the Rights of the Child in great detail. Nevertheless, 
the socially and unequally societal context in the city of São Paulo functions as resistance factors 
in the protection of the rights of the child. 
The influence of international law in Brazil can be understood as part of the globalization 
process, more specifically in the international relations of the States concerning global issues 
such as environment, trade, development and promotion of human rights. Although Brazil has 
indicated a sign of intention to be integrated in the international order in the 1990’s regarding 
political, economical and legal initiatives, it is important to understand the consequences of these 
changes on the enforcement of human rights in Brazil.  
Firstly, it may be argued that it is a major challenge for a country economically and 
financially heavily indebted to promote the indivisible and interdependent human rights to its 
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citizens since the promotion of individual rights is intrinsically related to the promotion of social 
rights, which demands an intervention of the State.  
Secondly, the addition of §3 in art. 5º in the Brazilian Constitution, however controversial 
it may be compared to the importance of art. 4º (II) and art. 5º § 1° and § 2°, it may be 
understood as the delimitation of the Brazilian State in its international relations in the 
international treaties of human rights.  
Like the uncertainty of the Brazilian State in promoting indivisible and interdependent 
human rights for its citizens, ambiguity can equally be argued, of the meaning of a sovereign 
State in an increasingly globalized world, where the practice of democracy and respect of human 
rights goes jointly with international trade relations. 
5.3.  Final remarks  
I would like in this final section to account for some reflections I have had throughout the 
dissertation writing process, which not only had importance for the present study, but can also 
contribute to further studies in the field. The first two remarks are directly related to my study 
and fieldwork in Brazil, while the two last topics are related to the law-society relationship in a 
broad sense.  
My first view is on the brainstorming phase of my study. I had in mind the hypotheses that 
the State in Brazil, for being generally characterized by financial, fiscal, administrative, and 
political crises, undergoes a serious lack of capacity to properly accomplish its policies and 
hereby failing to ensure social rights for its citizens143. In addition, Brazil is often mentioned in 
the media as a country marked by corruption, clientelism and nepotism, which further prevents 
public resources from being utilized as envisaged by the Constitution. Such an assumption would 
lead to study the barriers faced by street children under the theoretical view of state capacity, 
governance and public administration, assuming that public organs lack necessary resources to 
implement public polices and/or that public resources are not effectively utilized to the benefit of 
children and adolescents144.  
Theoretically, I refer to Thomas & Grindle (1990), who argue that decision makers 
frequently concern themselves only with the decision and neglect or ignore implementation. 
Decision makers and policy managers should therefore, assess if conditions and capacity exist 
 
143  The main question was, then: What are the main barriers that hinder the Brazilian State in succeeding to ensure 
social rights, i.e. education, for children and adolescents in the process of citizenship formation since the enacting of 
the Constitution in 1988? 
144 The main question was, then: What are the main barriers that have hindered Schools, the Social Services 
Department and the Education Department in São Paulo city in providing the social right of education as an 
important means of citizenship formation for street children and adolescents, since the enacting of the Constitution 
in 1988?   
Notice that the three institutions named are state institutions at local level (the city of São Paulo). Other levels could be the 
federation level (for example, institutions in the state of São Paulo), or at federal level, which includes the whole country. 
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for successful implementation (Thomas & Grindle 1990). According to the scholars Thomas & 
Grindle implementing policy reform is rather an interactive than linear process, where there can 
be pressure for change at different stages of the policy by those who oppose it, defending their 
own interest. Therefore, public officials and administrative routines largely determine the 
outcome of some reforms.  
The scholars Hogwood & Gunn (1997) expand the debate of policy implementation by 
defining the preconditions, which would ought to be satisfied for perfect implementation such as 
a) that adequate time and sufficient resources are made available for the program (human and 
financial capital, equipment, etc.), b) that dependency relationships are minimal (a single 
implementing agency should not depend on other agencies). Likewise, Sabatier (1997) argues 
that main conditions at both the policy decision, and in the implementation phase, should be met 
for the success of policies goals. These conditions are related to the precision and consistency of 
objectives; the importance of structuring implementation on legal bases; the skill of 
implementing officials; the socioeconomic conditions; the support of interest groups and 
sovereigns (Sabatier 1997). 
Nonetheless, once I embarked on the fieldwork in Brazil, by observing street children and 
meeting actors who are directly involved with them (such as social workers, scholars, civil 
servants, and NGOs volunteers) I was influenced by the idea that the problem for the street 
children involved a sociological aspect as well, involving the family, the cultural features, and 
the structure of the Brazilian society. No less important, as I was told, is the history of Brazil 
since the colonial time, marked by social inequality and the concentration of power and 
resources in the hands of few. 
I argue that the experience gained on the fieldwork did not mean, however, that my first 
assumptions on state crisis and the state capacity were in vain. I chose instead to focus on the 
motives of social exclusion on the sociological level rather than on the political-economical 
level. 
My second view was also influenced by the experience of fieldwork. As a described in the 
assessment section, I learned that they are different types of street children145.  
The different types of street children differ not only quantitatively, but also in their family 
relations and connections to school leading therefore to different levels of social exclusion. This 
typology can be a base for doing a comparative study in future inquires and learn in deep about 
the characteristics (differences and similarities) and challenges of each group.  
My third view is about expanding the experience of this present study to other parts of the 
world. Doing a study on law and society relationship in a developing country like Brazil is often 
 
145 The main types of street children, are:  The street children living in the streets (also called the children-of- the-street) 
The working street children (also called the children-on-the-street) 
The street children living at temporary home shelter. A share of these children returns to streets.  
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related to the country’s ongoing political, economic and social levels of development, which 
results in quite limited lack of opportunities for the less privileged, the increasing inequality, 
violence, and so on. Nonetheless, the phenomenon of social exclusion as seen in Brazil is also 
found in rich countries such as the USA and Denmark, although on a different scale. In 
Denmark, for instance, despite of its recent high development index146 placement, it has an 
estimated population of 16 thousand homeless147 throughout the country. Despite the low level of 
street population compared to other countries, the existence of a street population (and its 
apparent growing number in recent years) is enough to raise eye brows, since Denmark has a 
solid social welfare tradition. It is apparently not feasible for the all the homeless, for one reason 
or another, to take advantage of the State’s social network assistance. Studying such a 
phenomenon requires certainly the qualitative expertise found in particular fields of knowledge, 
such as the socio-psychology, the sociology, and the anthropology in order to gain a deeper 
understanding of it.  
My forth and last view is about the divergence between the Declaration of Human Rights 
in 1948 by the United Nations and its violations throughout the world ever since. I refer here 
particularly to major wars leading to the killing of many thousands of civilians (and soldiers as 
well) that have occurred since the end of the World War II. For instance, the Vietnam war in the 
late 1960’s, the war in Bosnia in the early 1990’s, the atrocities in Rwanda in 1994, and the 
recent war in Iraq in 2003, to name a few. These are clear examples of violations against the 
right to life, which in many cases has involved torture and inhumane treatments.  
Ironically, enduring major violations of human rights in the second half  of the XX 
century, such as killing in war, death by disease, hunger, human trafficking, to name a few, have 
occurred parallel to the development of human rights documents and international instruments, 
as showed in this study.   
Although the Universal Declaration of Human Rights has a declaratory effect and applies 
to all human beings, the context within the member state’s national borders throughout the 
world, appear to have a greater impact than the universal validity envisaged by the writers of the 
Declaration of Human Rights in 1948. With respect to a national context, I refer to the political, 
economic, cultural, and legal attributions of the member states, which are quite distinguished 
from each other.  
As showed in my study on Brazil, understanding the impact and maintenance of the 
international law cannot be done without considering the history, culture and practices of the 
single states. There is apparently delimitation to the extent of the international law’s interference 
 
146 Denmark occupied the 11th position in the UNDP - Human Development Report 2003 (2003:237), having therefore a 
high development index position.  
147 Source: Television news broadcasted on 22/09/2005 on TV 2 ‘Regionale Nyheder’. A representative from a project 
named ‘Projekt Udenfor’ commented on the feature. It is an estimate, according to the representative of the project. To 
date, according to the Danmark Statistik there is no record whatsoever of the homeless population in Denmark 
(information given over a telephone call).  
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in the states, in the implementation and maintenance of peace, order, and the enforcement of 
human rights throughout the world.  
THE END 
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APPENDIX 1.   MAP OF BRAZIL 
 
Source: Brazil in Brief - Brazilian Embassy in London (December 1994)
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APPENDIX 2.   DISTRIBUTION OF THE RESIDENT POPULATION, 
FOR MAJOR AREAS, ACCORDING TO THE COLOR OR RACE – 
BRAZIL- (2002) 
 
Source: IBGE (2000) 
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APPENDIX 3.   DISTRIBUTION OF THE LITERATE AND NO-
LITERATE POPULATION, BY COLOR BRAZIL (2000) 
 
 
Note: In the first figure, 56,8% correspond to the literate white population 
while the mulat population correspond to 35,9% and the blacks, to 5,8%. In 
the figure below, 37,2 correspond to the non-literate white population while 
the mulat population correspond to 51,5% and the blacks to 9,5%.  
Source: IBGE (2000) 
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APPENDIX 4.   OVERVIEW OF THE MAIN LAWS ON SLAVERY 
AND RACE PREJUDICE IN BRAZIL (1871-1989) 
Between the XVI and XIX centuries, being black in Brazil was synonymous with being a slave 
arriving from Africa to work in the plantations since the indians were not found fit to work by 
the Portuguese colonizers. According to Schwarcz (2001), ‘between the second half of the XVI 
century and 1850 (the official date of the abolition of the slave trade) the number of imported 
Africans is estimated to be 3.6 million people’, Schwarcz (2001:38). 
Due to the rough conditions the slaves were exposed to, such as hard work and low 
position in the social class, the slaves tried to escape to remote areas inside the country, where it 
was difficult for the colonizers to find them. These areas populated by slaves, were known as 
‘quilombos’ which started in the Bahia state, and thereafter to spread out to the rest of the 
country (Gomes 2003:451). 
There were three major kinds of ‘quilombos’ formed, those which were a protest against 
the Portuguese colonizers; the independent community, which tried to have an independent 
agricultural production and trade with local markets; and finally the ‘quilombos’ that assaulted 
the farms. There were also the slaves who remained in the colonizers’ plantations and tried to 
negotiate their own production of products (Gomes 2003:460). During the existence of the 
‘quilombos’, the Portuguese colonizers organized armed expeditions to capture the slaves that 
had escaped from the plantations, since the slave was an important asset in the production of 
agricultural goods.  
With the advent of the Brazilian Independence in 1822, started the construction of a state 
and the first Constitution in the country in 1824. The slaves were the property of the Portuguese 
master (to this groups’ advantage), and therefore the slaves were non-citizens of the newly 
independent country (Schwarcz 2001:42). 
For instance, in the ‘Rio Branco Law’ (1871) also known as the ‘law of the free womb’ (lei 
do ventre livre) where a slave’s son was free until the age of 8 years old, when the master either 
received a reimbursement from the state or used the services of the minor until 21 years old, the 
mother was still a slave during the whole process. 
A second example is given by the ‘Saraiva Cotegipe Law (1885), also known as the 
‘sexagenarian law’ (lei dos sexagenários) which set free slaves over 60 years old. According to 
Schwarcz (2001) this law does not benefit the slave at all, since due to hard working conditions 
an average slave could only work for 10 to 15 years, which means that slaves who reached the 
age of 60 years old were rather a burden for the master Schwarcz (2001:45). Therefore, the price 
of a slave decreased with age. Furthermore, the price of a female slave was also regulated by 
age, however there was a further discount of 25% on the price (law nr. 3270, 28/07/1885, § 4.) 
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 By the end of the XIX, the Portuguese monarchy announced with two-articles only, the 
law abolishing slavery in Brazil (The Golden Law 1888) (see box below). According to 
Schwarcz (2001), many slaves were already exercising freedom prior to the announcement of 
this law in the 1880’s by fleeing the plantations. To the advantage of the slaves, the army refused 
to recapture them. Therefore, the Golden Law only made official, what was already a reality for 
the black people, (Schwarcz 2001:45). Brazil was the last country in the Latin Continent to 
abolish slavery (Schwarcz 2001:38). 
By the mid XX century, it had become punishable by law to deny service to anyone based 
on prejudice of race or color (Afonso Arinos’ law). Since then, and until 1989, the law on 
prejudice of race and color has been reformulated twice. Firstly in 1985 (the Caó law) which in 
addition to color and race includes gender and marital status. Secondly in 1989 (law nr. 7.716), 
acts of prejudice based on ethnical, religion or national origin was made punishable. In addition, 
the article 5º in the Constitution (1988), states that all people are equal before the law, without 
distinction of any nature, and particularly the clause XLI and XLII, defines the practice of 
discrimination and racism as crime (see box below). 
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Rio Branco law (Law nr. 2040, of September 28th, 1871) 
Declares free the slave woman's children born from the date of this law, freeing the slaves of the Nation and others, 
and it provides to the smaller children’s upbringing and treatment and regarding the slaves' annual liberation. 
Art.1. The slave woman's children, born in the Empire from the date of this law, will be considered of free 
condition. 
§1The slave woman's children will be in under the authority of their mothers' master, which will have obligation of 
upbringing them and take care of them until the age of 8 year-old. 
By the time the slave’s son reaches this age, the mother’s master will have the option of receiving from the State the 
compensation of 600$000, or of using from the minor’s services until the age of 21 year-old. 
Savaira Cotegipe law (Law nr. 3270, of September 28th 1885) 
Regulates the gradual extinction of the servile element 
Art.1. Precede in the whole Empire the slaves' new registration, with declaration of the name, nationality, sex, 
filiations if it is known, occupation or service employed, age and value, calculated accordingly to the table of § 3. 
Art.3. º The value that refers to the art. 1. º will be declared by the slave’s master, not exceeding the maximum 
regulated by the age of the registered, according to the following table: 
Slavers under 30 years old…………… ….900$000 
Slaves from 30 to 40 years……………… .800$000 
Slaves from 40 to 50 years……………… .600$000 
Slaves from 50 to 55 years……………… .400$000 
Slaves from 55 to 60 years……………… .200$000 
 
Golden law (Law nr. 3353, of May 13th 1888) 
Declares abolished the slavery in Brazil. 
Art. 1º  It is declared extinct, from the date of this law, the slavery in Brazil. 
Art. 2º Are revoked the dispositions in contrary. 
Afonso Arinos law (Law nr. 1.390, of July 3rd 1951) 
Art. 1.º Constitute penal misdemeanor, punished in the terms of this law, the refusal, on the part of commercial 
establishment or of teaching of any nature, of accommodating, to serve, to assist or to receive customer, buyer or 
student, due to prejudice of race or color. 
Caó law (Law nr.7.437, of December 20th 1985) 
It includes, among the penal misdemeanors, the practice of resulting actions of race prejudice, of color, of sex or of 
marital status, giving new composition to the Law no. 1.390, of July 3, 1951- Afonso Arinos Law. 
 
Federal Constitution(Promulgated on October 5th, 1988) 
‘All are equal before the law, without distinction of any nature, guaranteeing Brazilians themselves and to the 
resident foreigners in the Country the inviolability of the right to the life, the freedom, the equality, the security and 
the property, in the following terms’: 
(Constitution Title II, Chapter I, art.5º) 
XLI- the law will punish any discrimination attempting on the rights and fundamental freedoms. 
XLII - the practice of the racism constitutes crime, no bail being possible, subject to penal seclusion, in the terms of 
the law. 
Law nr. 7.716 (January 5th 1989) 
Defines the crimes resulting of race prejudice or of color.  
Art. 1. Will be punished, in the form of this Law the resulting crimes of discrimination or race prejudice. Color, 
ethnical origin, religion or national origin. 
 
Source: www.camara.gov.br and www.soleis.adv.br and Federal Constitution (1988)
APPENDIX 5.   BRAZIL’S POPULATION BY STATE (2000) 
(‘000 unless otherwise indicated) 
 
Source: EIU (2004:16)
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APPENDIX 6.   PARTICIPATION IN GDP AT CURRENT MARKET 
PRICES (1998-2002) MAJOR REGIONS153 AND UNITS OF THE 
FEDERATION 
 
Source: IBGE, Contas regionais do Brasil (2002)
                                                 
153 Norte: north 
    Nordeste: north-east 
    Sudeste: south-east 
    Sul: south 
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    Centro-Oeste: center-west 
APPENDIX 7.   LAW-SOCIETY APPROACHES 
Figure 2.  The sociological jurisprudential model 
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Figure 3.  The sociological jurisprudential model (juristic perspective) 
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APPENDIX 8.   BRAZIL’S EXTERNAL DEBT (1990-2003) 
 
Source: EIU (1997:51) 
 
Source: EIU (2000:59) 
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 Source: EIU (2005:52) 
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APPENDIX 9.   FEDERAL GOVERNMENT FINANCES- BRAZIL- 
(1991-2001) 
 
Source: EIU (1997:39) 
(R m unless otherwise indicated; calendar years) 
 
Source: EIU (2003:49) 
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APPENDIX 10.   KEYNOTES ON THE INTERNATIONAL 
COVENANTS AND THE VIENNA DECLARATION  
A) The International Covenants on Economic, Social, Cultural, Civil and Political Rights  
The International Covenant on Economic, Social, and Cultural Rights (1966) and the 
International Covenant on Civil and Political Rights (1966) - document number A/RES/2200 A 
(XXI) were established on 16/12/1966, which is eighteen years after the Universal Declaration of 
Human Rights. It states in its preamble the following: 
Recognizing that, in accordance with the Universal Declaration of Human Rights, 
the ideal of free human beings enjoying freedoms from fear and want can only be 
achieved if conditions are created whereby everyone may enjoy his economic, 
social, and economic rights, as well as his civil and political rights 
A reading of the Covenant on Economic, Social, and Cultural Rights reveals that it 
expands the human rights as compared to the Universal Declaration of human rights, by 
describing the conditions that should be created for the full realization of rights, such as the right 
to work (art. 6,7 and 8), family and child (art 10), standard of living (art. 11), health (art. 12), 
education (art.13), and culture (art.15). These conditions should be promoted by the member 
states and in international cooperation to the benefit of their citizens (art.2, and 3). 
By the remark of expansion of rights, I mean that they are further elaborated, specifying 
rights, which were not described in the Universal Declaration of Human Rights. 
Likewise, the Covenant on Civil and Political Rights states in its preamble the importance 
of the creation of conditions being available, so human beings can benefit from civil and political 
rights. It states in its preamble the following: 
Recognizing that, in accordance with the Universal Declaration of Human Rights, 
the ideal of free human beings enjoying civil and political freedom and freedom 
from fear and want can only be achieved if conditions are created whereby 
everyone may enjoy his civil and political rights, as well as his economic, social, 
and social rights. 
The Covenant on Civil and Political Rights extends the human rights as well compared to 
Universal Declaration of Human Rights stressing for instance equality of rights between men and 
women (art.3), the prohibition of slavery (art.7), the foreigner’s rights (art.13), equality before 
the courts and tribunals (art.14), right of the child (art.24).  
The ideal of interdependence of rights was first embedded in the two International 
Covenants (1966). In addition, the ideal of indivisibility and interdependence of rights has been 
reinforced in the General Assembly in the 1977, 1986 and 1989 in the documents named below. 
United Nations General Assembly, December 16th, 1977, RES/32/130. 
United Nations General Assembly, December 04th, 1986, A/RES/41/117. 
Indivisibility and interdependence of economic, social, cultural, civil and political rights. 
United Nations General Assembly, December 15th, 1989, A/RES/44/130. 
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Indivisibility and interdependence of economic, social, cultural, civil and political rights. 
Source: www.un.org/Depts/dhl/
B) The Vienna Declaration 1993 (Articles 1 and 5) 
Article 1. 
The World Conference on human rights reaffirms the solemn commitment of all 
States to fulfill their obligations to promote universal respect for, and observance 
and protection of, all human rights and fundamental freedoms for all in 
accordance with the Charter of the United Nations, other instruments relating to 
human rights, and international law. The universal nature of these rights and 
freedoms is beyond question. 
In this framework, enhancement of international cooperation in the field of human 
rights is essential for the full achievements of the purposes of the United Nations. 
Human rights and fundamental freedoms are the birthright of all human beings; 
their protection and promotion is the first responsibility of Governments. 
(My emphasis) 
Article 5.  
All human rights are universal, indivisible and interdependent and interrelated. 
The international community must treat human rights globally in a fair and equal 
manner, on the same footing, and with the same emphasis. While the significance 
of national and regional particularities and various historical, cultural and 
religious backgrounds must be borne in mind, it is the duty of States, regardless of 
their political, economic and cultural systems, to promote and protect all human 
rights and fundamental freedoms. 
According to Mazzuoli (2002:55) the article 5 in the Vienna Declaration reflects the 
winning of the universalistic ideal of human rights over the cultural relativists whereas cultural 
diversity cannot be justify human rights violations. 
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APPENDIX 11.   OVERVIEW ON THE MAIN LAWS ON HUMAN 
RIGHTS AND RIGHTS OF THE CHILD (NATIONAL AND 
INTERNATIONAL) 
 
INSTITUTION 
 
DOCUMENT DATE APPLICABILITY IN BRAZIL 
United Nations 
(General Assembly) 
Universal declaration of human rights 
A/RES/217 A (III) 
 
Established 
on  
10/12/1948 
Signed on 10/12/1948 
United Nations 
(General Assembly) 
International covenant on economic, 
social and cultural rights 
A/RES/2200 A (XXI) 
Established 
on 
16/12/1966 
The National Congress 
approves the international text 
by the legislative decree nr. 
226, 12/12/1991.  
Ratified in Brazil on 
06/07/1992, executive decree 
nr. 591. 
United Nations 
(General Assembly) 
 
International covenant on civil and 
political rights 
A/RES/2200 A (XXI) 
Established 
on 
16/12/1966 
The National Congress 
approves the international text 
by the legislative decree nr. 
226, 12/12/1991 
Ratified in Brazil on 
06/07/1992, executive decree 
nr. 592. 
 
Organization of 
American States 
American convention on human rights 
(San José Pact) 
Treaty Series no.36, 1144 U.N.T.S 123 
entered into force on July 18th 1978 
Established 
in San José, 
Costa Rica. 
22/11/1969 
The National Congress 
approves the international text 
by the legislative decree nr. 
27, on 26/05/1992. 
Sanctioned in Brazil by the 
presidential decree nr. 678 on 
6/11/1992. 
United Nations 
(General Assembly) 
United Nations world conference on 
human rights (Vienna declaration)154
A/RES/48/121  
Established 
on 
14/02/1994 
- 
 
 
 
United Nations 
(General Assembly) 
 
 
 
 
Convention of the rights of the child 
A/RES/44/25 
Established 
on 
20/11/1989 
Statute of the Child and 
Adolescent, law nr. 8.069, on 
13/07/1990. 
The National Congress 
approves the international text 
by the legislative decree nr. 
28 on 14/09/1990 
Sanctioned in Brazil by the 
presidential decree nr. 99.710 
on 21/11/1990. 
International Labor 
Organization 
Convention nr. 138 
‘Convention about the minimum age of 
admission to the job’ 
Established 
on 
06/06/1973 
 
The National Congress 
approves the international text 
by the legislative decree 
nr.179 on 14/12/1999. 
Sanctioned in Brazil by the 
executive decree nr.4.134 on 
15/02/2002. 
 
 
 
INSTITUTION 
 
DOCUMENT DATE APPLICABILITY IN BRAZIL 
                                                 
154 In the Vienna Declaration was established a Programme of Action in 1993. See United Nations, General 
Assembly, A/CONF. 157/23, July 12th 1993. 
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International Labor 
Organization 
Convention nr. 182 
‘Convention about the prohibition of the 
worst forms of infantile work and the 
immediate action for its elimination’. 
 
Established 
on 
01/06/1999 
The National Congress 
approves the international text 
by the legislative decree 
nr.178 on 14/12/1999.  
Sanctioned in Brazil by the 
executive decree nr.3.597 on 
12/09/2000. 
Organization of 
American States 
Additional protocol to the American 
convention on human rights in the areas 
of economic, social and cultural rights  
“protocol of San Salvador” 
Established 
on 
17/11/1988 
Entry into 
force 
16/11/1999 
The National Congress 
approves the international text 
by the legislative decree nr.56 
on 19/04/1995.  
Sanctioned in Brazil by the 
executive decree nr.3.321 on 
30/12/1999. 
United Nations 
(General Assembly) 
 
Optional Protocol to the convention on 
the rights of the child 
‘On the sale of children, child 
prostitution and child pornography’ 
A/RES/54/263 
Established 
on 
25/05/ 2000
The National Congress 
approves the international text 
by the legislative decree nr. 
230 on 29/05/2003 
Sanctioned in Brazil by the 
executive decree nr. 5.007 on 
08/03/2004 
 
United Nations 
(General Assembly) 
Optional Protocol to the convention on 
the rights of the child 
‘On the involvement of children in 
armed conflict’ 
A/RES/54/263 
Established 
on 
25/05/ 2000
The National Congress 
approves the international text 
by the legislative decree nr. 
230 on 29/05/2003 
Sanctioned in Brazil by the 
executive decree nr. 5.006 on 
08/03/2004 
Source: Own consultation on the web sites of the Brazilian National Congress: www.camara.gov.br 
;www.senado.gov.br ; www.planalto.gov.br in the United Nations Information System: 
www.un.org/Depts/dhl/ and in the International Labor Organization www.ilo.gov 
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APPENDIX 12.   TECHNICAL NOTES 
1) Children’s age  
It is the average age: The total of all the respondents’ ages divided by the number of respondents.  
2) Why have you been living on the streets?  
    Activities done on the streets for survival?   
All the categories covered in these two questions are based on the answers given by the 
respondents. The number of answers per shelter can be high than the number of respondents 
because each respondent may have answered more than one alternative.  
When asked the first question above, why he/she ended up on the street, all the children referred 
in some way or another to their families. I intend therefore here, to capture those explanations 
and analyze their link to each other. The same is valid for the second question above, this time 
with the intention of portraying the activities done in the streets. The same explanation is valid 
for the activities done on the streets. 
3) Bus riding:  
It means the dangerous way of commuting by standing in the rear end of the bus and holding 
onto the windows with the hands.  
4) Car guarding:  
It means keeping eye on a car parked on the street while the owner is away. As for pinball 
games, these are electronic games played at amusement stores. 
5) Parent deceased: 
At least one parent is dead. 
6) Drug consuming: 
 By drugs, it is mainly glue sniffing the respondents are referring to. However, some respondents 
have affirmed that they have tried marijuana and hard drugs while others have only used glue. 
The idea was not to know the kind of drugs the children used in detail, just to know if they used 
it at all.  
7) Have you ever been incarcerated? 
It refers to have been imprisoned in the State Foundation for the Well-Being of Minors 
(FEBEM). It is a jail for juvenile delinquents. 
8) How long have you been living on the streets before you came to the shelter: 
 It refers to the shelter the child was in at the time of the interview. As the table indicates, many 
of the interviewees have lived in other shelters before. The expression ‘in and out’ used by the 
child means that they have been living for a while in a shelter, came out and returned to a shelter, 
which could either be the same or another shelter.  
9) How did you find the shelter you live now?  
 133
Public authorities refer to social workers, the police, and NGOs. As for recommendation, it could 
be by a street friend or an adult.   
10) How long have you been living in this shelter? 
When the respondent answered that he/she has been living in a shelter for over a year, in most of 
the cases it meant that they were ‘in and out’ of a shelter, switching between the street and 
probably other shelters.  
11) Do you have any brothers or sisters?  
The table is formed the following way: on the left is the number of brother and sisters and on the 
rights is the number of respondents who have the determined number of brother and sisters. For 
example: 
1=4 (four respondents have 1 brother or sister) 
2=5 (five respondents have 2 brothers/sisters) 
12) Children’s education level: 
Although those who have a junior school incomplete means that they have finished primary 
school, in my interviews I consider primary complete only those who have studied until the 4th 
grade.  
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APPENDIX 13.   INTERVIEW SHEET WITH STREET CHILDREN 
IN SÃO PAULO (MARCH-APRIL 2005) 
                                                    INSTITUTION/LOCATION 
Category 
 Shelter 
Taiguara 
 Shelter 
Taiguarinha
 Shelter  
Marli 
Cury 
 Shelter Pe. 
Batista 
 Street 
children  TOTAL 
Number of
Interviews  8  6  7  5  11  37 
BASIC INFORMATION:            
Children’s age 15,8 10,6 15,5 10,6 15,3 
  Average 
age 13.6 
years old 
Children’s color 
Black=b 
Mullato=m 
White=w 
B=2 
M= 5 
W=1 
 
B=0 
M= 6 
W=0 
B=0 
M= 7 
W=0 
B=0 
M= 3 
W=2 
B=5 
M= 5 
W=1 
B=7 
M= 26 
W=4 
Children’s gender 
Male=m  
Female=f 
M=6 
F=2 
M=3 
F= 3 
M=4 
F=3 
M=3 
F=2 
M=8 
F=5 
M=24 
F=13 
LIFE ON THE STREETS:             
Why have you been
living on the streets? 
Domestic 
violence=DV 
Sexual abuse=SA 
Poverty=PO 
Parent deceased=PD 
Lived with a 
relative=LR 
Lived with parent in 
street= LPS 
Expelled=EX 
Not available=N/A 
Other=OT 
DV=3 
SA= 
PO= 
PD= 
LR=1 
LPS= 
EX= 
N/A= 
OT=4155
DV=2 
SA= 
PO= 
PD=2 
LR=2 
LPS=1 
EX= 
N/A= 
OT=1 
DV=1 
SA= 
PO= 
PD=1 
LR=2 
LPS=2 
EX=1 
N/A= 
OT=5156
DV= 
SA= 
PO= 
PD= 
LR= 
LPS=1 
EX=1 
N/A=3 
OT=1157
DV=1 
SA=1 
PO= 
PD=1 
LR= 
LPS= 
EX= 
N/A= 
OT158=7 
DV=7 
SA=1 
PO=0 
PD=4 
LR=5 
LPS=4 
EX=2 
N/A=3 
OT=18 
                                                 
155 In addition to the reasons described, there has also been named: dislike stepfather; parents divorced; lack of 
material goods; migration; orphan.  
156 In addition to the reasons described, there has also been named: Parents divorced; hated mother; does not 
know the biological father; parents did not live at home; wish of adventure.  
157 Mother was single and with alcohol problem.  
158 Conflict with mother; trouble in the neighbourhood; dislike home; freedom; lived with mother and father is 
unknown; mother is an alcoholic. When asked why they live on the streets, the children automatically related it 
to the family in a myriad of ways as shown here. The word ‘problem’ at home and ‘conflict at home’ was very 
used by the children. 
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Category 
 Shelter 
Taiguara 
 Shelter 
Taiguarinha
 Shelter  
Marli 
Cury 
 Shelter Pe. 
Batista 
 Street 
children  TOTAL 
LIFE ON THE STREETS:       
Activities done on 
the streets for 
survival? 
Begging=BE 
Stealing=ST 
Drug consuming=DC 
Car guarding=CG 
Pin ball game=PB 
Work=WO 
Bus riding=BR 
Showering in 
parks=SP 
Other=OT 
BE=7 
ST=3 
DC =3 
CG= 
PB=2 
WO= 
BR=1 
SP= 
OT=2159
BE=6 
ST=2 
DC =2 
CG=1 
PB=2 
WO= 
BR= 
SP=1 
OT= 
BE=4 
ST=3 
DC =3 
CG=1 
PB=1 
WO=1 
BR= 
SP= 
OT160=4 
BE=1 
ST=1 
DC = 
CG= 
PB= 
WO= 
BR= 
SP= 
OT161=1 
BE=9 
ST=6 
DC =2 
CG= 
PB= 
WO= 
BR=2 
SP= 
OT=2162
BE=27 
ST=15 
DC =10 
CG=2 
PB=5 
WO=1 
BR=3 
SP=1 
OT=9 
Have you ever been 
incarcerated? 
Yes=y 
No=n 
Not available=n/a 
Y=5 
N=3 
N/A= 
 
Y=0 
N=5 
N/A=1 
Y=3 
N=3 
N/A=1 
Y= 
N=2 
N/A=3 
Y=6 
N=5 
N/A= 
Y=14 
N=18 
N/A=5 
Have you ever used
drugs? 
Yes=Y 
No=N 
Not available=N/A 
Y=7 
N=1 
N/A= 
 
 
Y=5 
N=0 
N/A=1 
Y=7 
N=0 
N/A=0 
Y=1 
N=1 
N/A=3 
Y=9 
N=1 
N/A=1 
Y=29 
N=3 
N/A=5 
How long have you 
been living in the 
streets? 
Out of prison=OP 
Not available=n/a ----------------- ---------------- -------------- -----------------
12y=1 
4y=1 
3y=3 
3m=1 
2w=1 
N/A=3 
OP=1 
12y=1 
4y=1 
3y=3 
3m=1 
2w=1  
N/A=3 
OP=1 
SHELTER:       
Would you like to
live in a shelter? 
Yes=Y 
No=N 
Not available=N/A ----------------- ---------------- -------------- -----------------
Y=6 
N=2 
N/A=3 
Y=6 
N=2 
N/A=3 
Have you left a
shelter previously? 
Yes=Y 
No=N 
Not available=N/A ----------------- ---------------- -------------- -----------------
Y=6 
N=3 
N/A=2 
Y=6 
N=3 
N/A=2 
                                                 
159 Worked as clerk in a public office; shoe shining.  
160 Other activities were taking care of children; searching for clothes; shoe shining and candy selling. 
161 Lived under the bridge with mother. 
162 Mother gave money; hanging out. 
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Category 
 Shelter 
Taiguara 
 Shelter 
Taiguarinha
 Shelter  
Marli 
Cury 
 Shelter Pe. 
Batista 
 Street 
children  TOTAL 
SHELTER:       
How long have you
been living on the
streets before you
came to the shelter: 
Year=y 
Month=m 
Day=d 
Not available= n/a 
9y= 1 
8y= 2 
5y= 1 
4y= 2 
1y=1 
½y=1 
5 y= 1 
1 y =1 
2 m=1 
n/a=3 
 
 
 
11Y=1 
10 y=1 
9 y=1 
3y=2 
4 m=1 
3y =1 
few days= 1 
undetermined=2
N/A=1 ------------ varied 
How did you find the
shelter you live now? 
On your own=YO 
Recommendation=R
E 
Public 
authorities=PA 
Not available=N/A 
YO=1 
RE=4 
PA= 3 
N/A= 
YO= 
RE=1 
PA=4 
N/A=1 
YO=1 
RE=2 
PA=3 
N/A=1 
YO= 
RE=1 
PA=4 
N/A= ------------ 
YO=2 
RE=8 
PA=14 
N/A=2 
How long have you
been living in this
shelter? 
Year=Y 
Month=M 
Day=D 
Not available= n/a 
 
4y=2 
1y=2 
2m=1 
3d=1 
4d=1 
N/A=1 
5m=1 
4 m=1 
1½m=1 
1 m=1 
n/a=2 
 
 
2y=3 
1 d=1 
IO=1 
N/A=2 
6m=1 
5m=1 
1m=1 
10d=1 
7d=1 ------------ varied 
Have you lived in
other shelters
before? 
Shelter=s 
Not available=n/a 
0s=1 
1s= 
2s=2 
3s=1 
4s=1 
5s= 
6s=1 
7s=1 
8s= 
Over 8s=1 
N/A= 
0s=1 
1s=1 
2s= 
3s=1 
4s=2 
5s= 
6s= 
7s=1 
8s= 
Over 8s= 
N/A= 
0s=1 
1s= 
2s=1 
3s=2 
4s= 
5s= 
6s= 
7s= 
8s= 
Over 8s=1 
N/A=2 
0s= 
1s=1 
2s=1 
3s= 
4s= 
5s= 
6s=1 
7s= 
8s= 
Over 8s= 
N/A= 
0s= 
1s=1 
2s=1 
3s= 
4s=1 
5s=1 
6s=1 
7s= 
8s= 
Over 8s=1 
N/A= 
0s=3 
1s=3 
2s=5 
3s=4 
4s=4 
5s=1 
6s=3 
7s=2 
8s=0 
Over 8s=3
N/A=2 
FAMILY:             
Do you have any
contact with your
family? 
Yes=y 
No=n 
Not available=n/a 
Y=4 
N=4 
N/A= 
Y=3 
N=2 
N/A=1 
Y=4 
N=2 
N/A=1 
Y=3 
N= 
N/A=2 
Y=7 
N=3 
N/A=1 
Y=21 
N=11 
N/A=5 
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Category 
 Shelter 
Taiguara 
 Shelter 
Taiguarinha
 Shelter  
Marli 
Cury 
 Shelter Pe. 
Batista 
 Street 
children  TOTAL 
FAMILY:       
Do you have any
brothers or sisters?  
Not available=n/a 
0= 
1= 
2= 
3=2 
4= 
5=1 
6= 
7=1 
8=1 
over 8= 
N/A=3 
0= 
1= 
2= 
3= 
4= 
5= 
6= 
7= 
8= 
over 8= 
N/A= 
0= 
1=1 
2=1 
3=1 
4= 
5= 
6= 
7= 
8= 
0ver 8=2 
N/A=2 
0=1 
1= 
2= 
3= 
4= 
5= 
6=1 
7=1 
8= 
over 8= 
N/A= 
0= 
1=1 
2=2 
3=3 
4=2 
5=1 
6= 
7= 
8=1 
over 8= 
N/A=1 
0=1 
1=2 
2=3 
3=6 
4=2 
5=2 
6=1 
7=2 
8=2 
Over 8=2
N/A=6 
Are you a parent? 
Yes=y 
No=n 
Not available=n/a 
Y=3 
N=5 
N/A= 
Y= 
N=6 
N/A= 
Y=1 
N=5 
N/A=1 
Y= 
N=3 
N/A=2 
Y=1 
N=6 
N/A=4 
Y=5 
N=25 
N/A=7 
EDUCATION:             
What is your last
grade finished? 
 
1st=
2nd=1 
3rd=1 
4th=1 
5th=1 
6th=2 
7th=1 
8th= 
N/A=1 
1st=
2nd= 2 
3rd=2 
4th= 
5th= 
6th= 
7th= 
8th= 
N/A=2 
1st=
2nd=2  
3rd= 
4th=3 
5th= 
6th=2 
7th= 
8th= 
N/A= 
1st=
2nd=  
3rd=2 
4th= 
5th= 
6th=1 
7th= 
8th= 
N/A=2 
1st=1
2nd=  
3rd= 
4th=3 
5th=1 
6th= 
7th=2 
8th=2 
N/A=1631 
1st=1
2nd= 5 
3rd=5 
4th=7 
5th=2 
6th=5 
7th=3 
8th=2 
N/A=6 
Children’s education 
level: 
Primary complete= PC 
Primary incomplete=PI 
Junior school com=JSC 
Junior school incom.=JSI 
PC=1 
PI=2 
JSC= 
JSI=4 
PC= 
PI=4 
JSC= 
JSI= 
PC=3 
PI=2 
JSC= 
JSI=2 
PC= 
PI=2 
JSC= 
JSI=1 
PC=3 
PI=3 
JSC=2 
JSI=2 
PC=7 
PI=13 
JSC=2 
JSI=9 
Do you attend
school? 
Yes=Y 
No=N 
Not available=N/A 
Y=5 
N=3 
N/A= 
Y=1 
N=5 
N/A= 
Y=6 
N=1 
N/A= 
Y=2 
N=3 
N/A= 
Y=1 
N=10164
N/A= 
Y=15 
N=22 
N/A=0 
OTHERS:             
Do you work at the
moment? 
Yes=Y 
No=N 
Not available=N/A 
Y=0 
N=8 
N/A= 
Y=0 
N=6 
N/A= 
Y=3165
N=4 
N/A= 
Y=0 
N=5 
N/A= 
Y=2166
N=6 
N/A=3 
Y=5 
N=29 
N/A=2 
Have you ever-
experienced 
prostitution? 
Y=0 
N=8 
Y=0 
N=6 
Y=0 
N=7 
Y=0 
N=5 
Y=0 
N=11 
Y=0 
N=37 
Source: own interviews conducted at three different temporary shelters and on the   streets of 
downtown São Paulo (March-April 2005) 
                                                 
163 In addition one respondent has never attended school.  
164 two of the respondents have answered that they do not attend school because they do not live at home and only 
when living in a shelter. 
165 Car guarding; flyers delivery; and shoe shining.  
166 Collect hard paper and helping adults. 
APPENDIX 14.   THE CITY OF SÃO PAULO. DIVISION BY 
DISTRICTS.  
PS: the shaded areas correspond to the respondents’ origins.  
 
Source: Pochmann (2002:25) 
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APPENDIX 15.   EXCLUSION/ INCLUSION INDEX (2000) 
The city of São Paulo 
 
Source: São Paulo (2000), Map of Social Exclusion/Inclusion, PUC- São Paulo 
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APPENDIX 16.   MEETING SCHEDULE, BRAZIL- FIELDWORK 
(2005) 
Institution Address Date Contact person Number of interviews 
The community center 
 
Av. Marina, 74 
Mongaguá 
27-01-
2005 
Arnaldo 
Administrative 
assistant 
1 
The guardianship 
council 
Mongaguá 29-01-
2005 
Assistent 1 
Aracy public school Mongaguá 30-01 Pasqualina 
(principal) 
1 
Cassimiro public school Mongaguá 31-01 Ana Maria 
(principal) 
1 
Travessia Foundation 
NGO 
Rua Libero Badaró, 
471 - SP 
02-02-
2005 
Osvaldo 
(volunteer) 
1 
Social Services 
Department 
Rua Libero Badaró, 
561 - SP 
02-02-
2005 
Rose Pereira & 
Solange Paschoal 
(Social service 
supervisor) 
2 
PUC University Rua Ministro Godói, 
969 
SP 
08-03-
2005 
Aldaiza Sposati 
(professor- 
researcher) 
1 
Shelter Taiguara  Rua Vicente Prado, 
93/95 
SP 
14-03-
2005 
Conceição 
(Supervisor) 
8 (adolescents) 
1 (staff) 
Shelter Taiguarinha Rua Vicente Prado, 
93/95 
SP 
15-03-
2005 
Conceição 
(Supervisor) 
children 
Shelter Padre Batista Rua Cerqueira 
Gama,203 –  
SP 
15-03-
2005 
Fernanda 
(Supervisor) 
5(children and 
adolescents) 
1 (staff) 
Shelter Marly Cury Rua João Moura, 429 –
SP 
23-03-
2005 
Paulo 
(Supervisor) 
7 (adolescents) 
1 (staff) 
Street children in SP Different locations in 
downtown SP 
30/31-03-
2005 
Support of social 
workers 
11 adolescents 
Professor Paulo 
Henrique Cremonese 
Santos 01-04-
2005 
Professor 
cremose 
 
1 
 
total 
    
 
49167
                                                 
167 Besides the official interviews cited above, I have had informal discussions with other relevant actors who have 
given me an insight into the street children situation in São Paulo. Due to the short time available, it was not 
possible to make deepen interviews. They are: 
The SAS social workers who work directly with street children in São Paulo, particularly at Praça da Sé and Vale do 
Anhagabaú area.  
The NGO ‘Association of Support to the Girls and Boys of the Região Sé’ (AAMM)  
Teresinha Bernardo, Anthropology professor at PUC 
In addition, I have searched for data at the following research centers: 
Foundation Abrinq; Social Services Department library (SAS) ; Institute of Studies, Formation and Consultantship 
in Social Politics (POLIS) 
Special Studies Institute (IEE-PUC) 
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APPENDIX 17.   FIELDWORK EXPERIENCE (2005) 
I would like to describe some of the experiences I have had during my fieldwork in the city of 
São Paulo, Brazil. The main lesson I have learned is that the process of interviewing is not only 
about the information the interviewer gathers in 30 minutes with the respondent, but the 
relevance of the whole process of interviewing. It starts from the moment the interviewer meets 
with the respondent (in the case that the interviewer is lucky enough to get an interview) until the 
last minute of the interview when the respondent feels comfortable enough with the interviewer, 
transmitting therefore valuable information. The experience I describe here is related to two 
major agents I have met on my fieldwork, namely the street children and the social workers in 
the city of São Paulo.  
First finding: Am I contacting the right person? 
This experience is related to contacting the right person who will give permission so that 
staff from the organization can be interviewed or give published information. Usually, a high 
ranking staff officer can allow that. To a certain degree, I believe I have achieved this when 
contacting the Social Assistance Department (SAS- SP), however in some cases I have found out 
during the course of interviews that there were higher ranking personal I should have contacted 
instead. I learned that they were other supervisors I could have contacted as well. The supervisor 
I first contacted was not very cooperative, supposedly due to work pressure.  
To avoid such a counter situation in future fieldwork, I learned that it is a good idea to 
study the organization’s hierarchy diagram in order to know precisely whom I should contact in 
the first place.  
Second finding: Is the interviewee giving me all the information I am asking for? 
This question I have posed myself when I interviewed street children. I thought that an 
interview lasting 20 minutes or so was enough to learn about a subject. However, I have noticed 
that the street children are not so willing to give private information to a stranger right away. 
Even though there was I always a social worker who introduced me to the children, I learned that 
there has to be a great deal of trust involved, so the respondent can feel confident enough, and so 
he or she is able to answer the questions. So I learned ‘to hang around’ for a while before starting 
the actual interview. I did this as I noticed the children wondering about my presence.   
Nonetheless, I have also noticed that the children usually wanted something from me by 
the end of the interview. It could be considered a form of payment for the information given. My 
conclusion is therefore that when approaching street children or another vulnerable group, it is 
important to give oneself enough time to get the respondent’s trust. In the case that the process of 
fieldwork takes longer than just one interview, then it is important to set clear guidelines for the 
relationship already from the start.   
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Third finding: Do I have enough time to observe the respondent’s surroundings? 
This experience has to do with the quantity of interviews I intended to do each day in 
different places. In a huge city like São Paulo, it may take a while to commute from one location 
to another which can be stressful or even impeding to the meetings. In addition, I learned that 
one gets tired after a day of many interviews.  
My finding, therefore, leads to setting aside the time to stay at one place at time observing 
and interacting with the potential respondents. It may lead to better qualitative work and be more 
enjoyable as well. It does not necessarily mean that it may demand more time for the fieldwork, 
but that the available time has to be managed effectively.  
It is important to state here that in my fieldwork, I have experienced some contingencies 
such as sickness; respondent was on vacation; canceling of an interview because the respondent 
had an emergency meeting; bad weather, etc. Altogether these contingencies delayed my 
fieldwork in some way.  
In conclusion, my experience has taught the importance of good planning and preparation 
before embarking on fieldwork, as well as starting early the contacting of relevant agents.  
Summary 
I have briefly described the three main lessons I have learned during my fieldwork in 
Brazil. Together, these lessons are firstly contacting the key agents who can give information 
related to the study in question; secondly giving one self enough time to explore the setting of 
the interview and getting to know a bit the respondent; and thirdly concentrating on only one 
task at a time, since it can be overwhelming to accomplish meetings and interviews in the same 
day. 
